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ENGLAND AND WALES: COMMON LAW 
JURISDICTION

• Civil Law vs Common Law

• Discretion vs Certainty

• Henry II and the Emperor Justinian

• English speaking world and the rest of the world 
with some fused systems.

• Property regimes

• Trusts

|

PROPERTY REGIMES
• In what context are the courts operating?  

• Matrimonial Property Regimes created on marriage 
(immediate or deferred).

• Civil law countries consider that England and Wales 
has “separation of property” regime.  Is that 
accurate?

• White –v- White 2001 1ALL ER1, HL.

• Separation of property and maintenance

• Maintenance not normally covered by pre-nups in 
civil law jurisdictions
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PROCEDURE IN ENGLAND

• How does it work in England?

• Procedure on divorce.

• Duty to the court.

• Duty of full and frank disclosure – Form E.

• Very thorough system to include questionnaires.

• First Appointment, Financial Dispute Resolution Hearing 
(FDR) final hearing.

• Final hearings can last for days or weeks.

|

DOCUMENTS BEFORE THE COURT

• Case is argued many times on paper.

• Each hearing requires a skeleton argument in addition to 
the pleadings.

• Now limited to 350 pages per hearing

• Common law jurisdiction make more of a deal of it.

|

WHICH SYSTEM IS THE FAIREST?

• The formulaic system with limited discretion? 

• A system which struggles to acknowledge 
interests in trusts or property held nominally by 
third parties?  

• A system with lack of forensic thoroughness 
whether there is no duty to the court on the part of 
the lawyers or the parties?

• A system which is cumbersome, lengthy and very 
expensive for the parties?

• Perhaps a combination?
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SOME THOUGHTS ON MAINTENANCE

• England and Wales out of step with the rest of the world 
(including Scotland).

• Germany: generous maintenance is granted in the south and 
little maintenance is granted in the north.

• Sweden, Finland etc. no maintenance 

• Brussels II – rush to court

• Maintenance Regulation (EU regulation no: 4/2009 of 18 
December 2008 on jurisdiction, applicable law, recognition and 
decisions and co-operation in matters relating to maintenance 
obligations). Rush to court on maintenance

• EU provisions too complex and inconsistent.  Many rely on civil 
law concepts and sit uneasily with common law jurisdictions.
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and her rights of inheritance is seemingly inconsistent 
with the many cases in which the Second Department has 
refused to invalidate agreements which are improvident or 
one-sided.4 

Cioffi -Petrakis v. Petrakis
In Petrakis, in which the wife signed a prenuptial agree-

ment against her attorney’s advice, the agreement con-
tained a series of specifi c disclaimers which provided, inter 
alia, that: (1) the “entire understanding” of the parties was 
set forth in the agreement; (2) there were no oral representa-
tions other than those set forth in the agreement; (3) “the 
agreement and its provisions merge any prior agreement”; 
and (4) neither party was relying upon any promises which 
were not set forth in the agreement. If upheld, the agree-
ment’s equitable distribution provision limited the wife to 
no more than $25,000 for each year of the marriage and a 
1/3 interest in one of the husband’s businesses.

After a hearing, the wife’s cause of action for fraudu-
lent inducement was sustained and the agreement set 
aside. The Supreme Court found that: the husband was 
evasive, crediting the wife’s testimony; the husband prom-
ised to tear up the agreement after they had a child and 
never intended to comply with this promise (notwithstand-
ing the aforesaid disclaimers); and the wife justifi ably relied 
on his (mis)representation, to her detriment. It did not 
directly address the longstanding rule of law in the Second 
Department that “a cause of action alleging fraudulent 
inducement may not be maintained if specifi c disclaimer 
provisions in the contract...disavow reliance upon oral 
representations.”5 

On appeal, the Second Department affi rmed, sustain-
ing the cause of action for fraudulent inducement and the 
rescission of the agreement. It noted that the wife’s claim 
“rested largely on the credibility of the parties,” the hear-
ing court had resolved the credibility issues in the wife’s 
favor and these fi ndings were supported by the record. It, 
too, made no reference to the merger and oral modifi cation 
disclaimer provisions of the agreement, notwithstanding 
that these provisions were fully addressed in the husband’s 
brief. The husband’s motion for leave to appeal to the Court 
of Appeals was denied.6

Both the Hearing Court and the Appellate Division 
relied on “credibility” and parole evidence and declined 
to address the suffi ciency of the disclaimers set forth in the 
agreement, notwithstanding that similar issues have been 
litigated extensively in the past.7 

The Post-Petracca-Petrakis Decisions
In C.S. v. L.S.,8 in which a hearing was conducted to 

determine the validity of the parties’ prenuptial agreement, 
the Court noted that the parties had been married for 11 
years and had been engaged in an “intimate relationship” 
for 19 years. It emphasized that the wife, who was fi nan-

Although both Petracca 
v. Petracca,1 and Cioffi -Petrakis 
v. Petrakis2 have been cited 
for fundamental principles 
regarding contractual construc-
tion and fi duciary obligations, 
only a few cases (none on the 
appellate level) have applied 
these principles to comparable 
factual situations. While the 
subsequent cases are too few 
in number to establish a clear 
trend, they do seem to indicate an increased judicial will-
ingness to intervene by rescinding all, or part, of a marital 
agreement if the ultimate impact of the agreement appears 
unfair or inequitable. It is unclear whether this trend will 
continue in the future or whether these principles will be 
adopted outside the Second Department.3

Petracca v. Petracca
In Petracca, the parties entered into a postnuptial con-

tract approximately three months after the marriage. The 
wife waived any claim to the husband’s business interests 
(including future appreciation) and the marital residence 
(to which the wife had made no fi nancial contribution); 
both parties waived their rights of inheritance. The wife 
claimed that she had been pressured into signing the 
agreement because of the husband’s threat to terminate the 
marriage and decline to have children with her.

Following a hearing, the Supreme Court found that 
the agreement was executed validly and the wife had 
failed to meet “her heavy burden of establishing by proof 
so clear and convincing as to amount to a moral certainty 
that the agreement was not properly executed.” While the 
agreement provided that each party had been “advised by 
counsel of his or her own choosing,” the Court credited 
the wife’s testimony that she had not been represented 
by counsel. The Court invalidated the agreement, fi nd-
ing that it was “patently unconscionable and not fair and 
reasonable at the time of its execution,” largely because the 
wife waived any interest in the multimillion dollar marital 
residence and her right to inherit from the husband.

On appeal, the Second Department affi rmed the order 
invalidating the agreement. It noted that the husband’s as-
sets were “undervalued by at least $11 million” and relied 
upon the “vast disparity” in the parties’ net worth and 
earnings and the wife’s waiver of any claim to the marital 
residence and all inheritance rights, in concluding that 
since the “terms of the agreement were manifestly unfair 
to the plaintiff and were unfair when the agreement was 
executed, they give rise to an inference of overreaching.”

The Appellate Division’s fi nding that the agreement 
was “manifestly unfair...when [it] was executed” because 
of the wife’s waiver of any claim to the marital residence 

Marital Agreements After Petrakis and Petracca
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yet made no attempt to renegotiate any of its terms; (5) the 
“nature and magnitude of the rights she waived, particu-
larly the relinquishment of her property rights in after 
acquired real and personal property,” rendered the agree-
ment manifestly unfair; (6) she waived of all inheritance 
rights; and (7) there was a “vast disparity” in the parties 
net worth and earnings. 

In Zinter v. Zinter,11 the defendant-husband was the 
monied spouse; the divorce action was commenced after 
eight years of marriage. After the husband’s attorney 
prepared a prenuptial agreement, he met jointly with 
the parties and provided the wife with the name of three 
experienced matrimonial lawyers. The wife selected one 
of these attorneys and met with him three times. The 
agreement was executed more than a month before the 
wedding. The agreement utilized an expansive defi nition 
of separate property and a narrow defi nition of marital 
property pursuant to which title controlled the classifi ca-
tion and distribution of assets. The amount of maintenance 
upon divorce was linked directly to the “cumulative gross 
earnings” of the parties. The Court noted that “the longer 
the marriage, presumably the greater the amount of cumu-
lative earnings and thus greater the maintenance would 
be.” The husband’s business and the appreciated value of 
that business were to remain his separate property. The 
agreement contained mutual waivers of the right of elec-
tion and specifi ed that if the wife predeceased the husband 
she would receive $250,000 in cash, a marital residence, a 
car and his retirement plan. Both parties waived any claim 
to the other’s retirement assets acquired both before and 
after the marriage.

While the Zinter Court cited both Petrakis and Petracca 
for basic legal principles, ironically it also cited Christian, 
noting that where there has been full disclosure of the 
relevant facts and their “contextual signifi cance” and there 
has been an absence of “inequitable conduct,” “courts 
should not intrude so as to redesign the bargain….”

The Zinter Court rejected the wife’s claim that the 
husband’s failure to state his annual income in the agree-
ment and his alleged undervaluation of the business stated 
a cause of action for fraud. In reaching this determina-
tion, the court noted: (a) the failure to include income in 
a marital agreement is not “by itself suffi cient to vitiate 
[an] agreement”; (b) the wife never alleged that she would 
not have signed the agreement if she was aware of the 
husband’s income or the purportedly higher value of his 
business; and (c) it was clear at the time of the agreement 
that the “defendant had considerable means while plaintiff 
did not, and these disparities were indeed disclosed (cita-
tion omitted).” The Zinter Court also dismissed the wife’s 
claim of duress because her attorney was one of three sug-
gested by the husband’s counsel, she met with him three 
times and the agreement, which was signed more than 
one month before the wedding, was “not foisted or sprung 
upon the plaintiff at the last minute.”

The court’s decision with respect to whether the agree-
ment was “’manifestly unfair’ and thus unconscionable” 
was more nuanced. While the court did not cite Petracca 

cially dependent of the husband, had sold her furniture 
and moved out of her apartment in advance of the execu-
tion of the agreement. The Court recognized that the wife 
was desperate to marry and had advised the husband that 
she would “sign any piece of paper you put in front of me 
and I won’t even read it.” 

The fi rst paragraph of the Court’s decision tells it all: 

Nonetheless if Husband’s present mo-
tion before the court is granted, upon 
the parties divorce wife will be left no 
home, no assets, no bank account and no 
maintenance.

Without reading anything further (and regardless of 
the seemingly unjust, coercive circumstances surrounding 
the execution of the agreement), the fundamental inequity 
which would have resulted if the agreement had been 
sustained was suffi cient to compel the Court to invalidate 
the agreement.

The facts in C.S. provide a wonderful blueprint for 
how not to proceed in the drafting, negotiation and execu-
tion of a prenuptial agreement. Although the agreement 
was drafted by the husband’s business attorney more than 
a month before it was signed and counsel immediately 
advised the husband that the wife would need indepen-
dent counsel, the husband declined to advise the wife of 
this fact. The wife was not told that she would be required 
to sign the agreement “until either the night before or the 
morning of the appointment to sign the agreement.”

The wife was never provided with an opportunity to 
review the agreement before it was signed. It was pre-
sented to her two days before the wedding on a “take it or 
leave it basis.” She fi rst met her attorney, an “offi ce suite 
mate” of her husband’s counsel who was selected by the 
husband’s counsel, when she was fi rst handed the agree-
ment to sign. Her attorney advised that the agreement 
was very one-sided in the husband’s favor but made no 
attempt to renegotiate its terms. The attorney confi rmed 
that during his meeting with the wife she was “sobbing.” 
The execution process took 45 minutes. 

The C.S. Court cited Petracca (quoting Christian v. 
Christian9) for the proposition that courts have “thrown 
their cloak of protection” over marital agreements to 
ensure that they are free from fraud and duress, and 
Petrakis to establish the fi duciary nature of the relation-
ship between prospective spouses. Citing Matter of Greiff,10 
the Court shifted the burden of proof to the husband to 
disprove “freedom from fraud, deception or undue infl u-
ence.” After reviewing the facts and fi nding that the agree-
ment would “leave the wife nearly destitute,” the Court, 
in explicit reliance on Petracca, set the agreement aside 
because: (1) the wife was provided with no opportunity to 
retain independent counsel; (2) she received the agreement 
on the date of its execution and was afforded “no mean-
ingful opportunity” to refl ect on its terms; (3) there was no 
opportunity to negotiate the terms of the agreement which 
was presented on a “take it or leave it basis”; (4) her at-
torney acknowledged that the agreement was inequitable 
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no basis for shifting the burden of proof to the husband 
to disprove fraud because there was no evidence that the 
relationship was unequal or that the wife had executed the 
agreement under duress. Interestingly, although the E.C. 
court cited Levine v. Levine13 for the proposition that “if 
the execution of the agreement...be fair, no further inquiry 
will be made” and found that there was no inequity in the 
execution since the complaining party—the wife—had 
procured the agreement, the Court still made a detailed, 
subjective evaluation of the terms of the agreement, includ-
ing the property distribution, before concluding that the 
agreement was neither manifestly unfair nor inequitable. 
This willingness to subjectively evaluate the “fairness” of 
an agreement (often many years after it was executed), 
even where it is clear that the execution process was eq-
uitable and there was no duress or undue infl uence, may 
ultimately prove to be the legacy of the Petracca case. 

In D.R. v. M.R.,14 the Court cited both Petracca and 
Petrakis in denying the husband’s motion to dismiss the 
wife’s cause of action to rescind a divorce settlement agree-
ment. The Court noted that the wife had waived any claim 
to the marital residence and a vintage 1973 Ford Mustang 
in exchange for receiving 50% of the husband’s Teamster’s 
Fund which she would have received in any event. In 
denying the motion to dismiss, the Court relied on Petracca 
for the proposition that:

Pursuant to the terms of the Settlement 
Agreement, Plaintiff agreed to give up 
her rights to what appears to be the single 
largest asset of the marriage, the Mari-
tal Residence, as well as her rights in a 
vintage car, and received, in exchange, De-
fendant’s interest in the Teamsters Fund, 
which may be less than half the value of 
Plaintiff’s interest in the Marital Residence. 
Petracca, 101 A.D.2d at 698 (wife dem-
onstrated that terms of agreement were 
manifestly unfair given the nature and 
magnitude of rights she waived, giving 
rise to inference of overreaching); Pennise, 
120 Misc.2d at 788–89; Christian, 42 N.Y.2d 
at 71–72.

Thus, the Court in D.R. emphasized the “magnitude” 
of the asset waived and the perceived inequity rather than 
whether there was fraud, duress or overreaching in the 
execution of the agreement. 

The Lessons of Petracca-Petrakis and Their Progeny

1. Be generous, or at a minium, fair. In each case 
where the Court set aside an agreement (or a por-
tion of an agreement) and substituted its judgment 
for that of the parties, the non-monied spouse 
would have received a minimal amount of assets 
and/or maintenance if the respective agreements 
had been sustained. The longer the marriage, the 
more likely it is that a court will be tempted to inter-
vene to ensure that the non-monied spouse receives 
equitable treatment. Nothing is more likely to cause 
a Court to invalidate an agreement than a provision 

directly in its conclusion, it certainly appears to have 
been infl uenced by its principles. The court found that 
the maintenance provision was neither manifestly unfair 
nor unconscionable. With respect to the duration of the 
payment, the court noted that the wife was to receive a 
fi ve-year payment in an eight-year marriage. The Court’s 
analysis of the amount of the payment emphasized that 
while the agreement provided the wife with less than she 
otherwise would have received, the formula entitled her 
to more maintenance as the marriage matured since the 
parties cumulative earnings would “presumably” increase 
over time. 

With respect to the property distribution, the agree-
ment provided that marital property included assets that 
the parties “purchase or otherwise acquire during the 
marriage that is owned or held by them jointly.” Thus, 
while the contract provided that title was to control the 
classifi cation of property—it was to remain separate un-
less “owned or held by them jointly”—the Court found 
that this provision was “manifestly unfair and unconscio-
nable as applied to the facts of this case.” It emphasized 
that notwithstanding the parties’ receipt of approximately 
$2.7 million in gross marital earnings between 2006 and 
2011, the assets in joint accounts totaled approximately 
$80,000 at the time of the decision. The court was offended 
by the fact that the husband, as the “sole breadwinner,” 
“had the means and capacity to title accounts as he saw 
fi t and thus to create marital or separate property at his 
whim.” Thus, the court eliminated the phrase “that is 
owned or held by them jointly” from the agreement. This 
effectively modifi ed their agreement by establishing that 
the assets acquired during the marriage would become 
marital property regardless of how they were titled. The 
court did not alter the defi nition of separate property 
which permitted the husband to retain his business and its 
appreciated value.

When stripped to its essentials, the Zinter Court 
concluded that notwithstanding that the wife had been 
adequately represented and there was no duress in the 
execution of the agreement, the provision that title would 
control the classifi cation (and ultimately distribution) 
of assets acquired during the marriage was manifestly 
unfair. Despite its citation to Christian, the Zinter Court 
redesigned the bargain between the parties based on its 
own subjective assessment of equity and fairness. Thus, as 
in Petracca, the Court relied upon its personal assessment 
of the terms of the agreement, years after its execution, to 
conclude that it was manifestly unfair. 

In E.C. v. L.C.,12 after 26 years of marriage, the par-
ties executed a postnuptial agreement which the wife had 
obtained from the Internet. Neither party had counsel and 
the agreement was signed before a notary at a bank. While 
the Court in E.C. (the same Justice who decided C.S. v. 
L.S.) again cited Petracca for the principle that courts have 
“thrown their cloak of protection” over marital agree-
ments, the court denied the wife’s application to set aside 
the agreement after a hearing was conducted. The Court 
again cited Matter of Greiff, but concluded that there was 
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component of an overall strategy to invalidate an 
agreement. 

5. Ensure that the non-monied spouse (and his or 
her attorney) is provided with a copy of the agree-
ment substantially in advance of its execution 
and that the agreement is signed well in advance 
of the wedding. The execution of the agreement 
should appear to be a considered, voluntary 
determination. 

6. If you are representing the monied spouse, engage 
in negotiations with opposing counsel as to the 
proposed terms. Avoid the “take it or leave it” 
approach discussed by the Court in C.S. v. L.S. The 
monied spouse’s willingness to be fl exible with 
respect to some of the terms creates the impression 
that the agreement is more equitable, thereby mak-
ing it more diffi cult to attack at a later date. 

7. Carefully consider mutual estate waivers, the 
waiver of the right to election and mutual waivers 
of post-marital retirement assets. While such waiv-
ers have been commonplace, especially for second 
or third marriages where there are prior issue, the 
focus upon such waivers in Petracca and C.S. v. L.S. 
may be signifi cant, indicating a greater likelihood 
of judicial intervention if a spouse has waived the 
statutory right of election and there are mutual es-
tate waivers. While such waivers are not troubling 
in the early years of a marriage, the longer the mar-
riage endures, the more disturbing they become. 
This perceived inequity may be remedied by a 
provision requiring the monied spouse to maintain 
a life insurance policy (which may provide for a in-
creased death benefi t over time) or the inclusion of 
a “sunset provision,” pursuant to which the waiver 
becomes invalid on a specifi ed date. 

8. Be as specifi c as possible with respect to the 
various disclaimers set forth in the agreement. 
Disclaimers are essential to thwart a possible cause 
of action for fraudulent inducement. In addition 
to the standard broad general disclaimers (i.e., no 
oral representations other than those set forth in 
the agreement, the agreement sets forth the “entire 
understanding” of the parties, the provisions merge 
all prior agreements and neither party was rely-
ing upon promises which were not set forth in the 
agreement), it is preferable to include other specifi c 
factors which cannot be used as a basis for claiming 
fraudulent inducement (i.e., this agreement will not 
be invalidated by the birth of any children, employ-
ment or unemployment of any party, level of in-
come of either party, acquisition of any asset, etc). If 
the Petrakis agreement had specifi ed that it was not 
subject to invalidation by the birth of any children, 
the result would likely have been different. 

9. Identify all assets and do not undervalue them. 
There is a temptation on the part of many monied 
spouses to either hide or undervalue their assets. 
This is a mistake. It is essential to identify every as-

which precludes a spouse from sharing in the vast 
majority of the assets accumulated during a long-
term marriage. 

2. Avoid agreements where title will control the clas-
sifi cation and distribution of assets. These provi-
sions, which generally vest the monied spouse with 
discretion to avoid the creation of marital assets, 
are more likely to induce judicial intervention. An 
agreement in which there are no marital assets or 
one spouse has the ability to thwart the acquisition 
of marital assets is more likely to be invalidated. 
The court’s decision to modify the agreement in 
Zinter was expressly based on this provision. The 
Petracca agreement contained a comparable provi-
sion which resulted in the wife’s waiver of any in-
terest in the marital residence, the husband’s estate 
upon death and his business (including apprecia-
tion during the marriage). Since there were minimal 
assets in the parties’ joint names after 15 years of 
marriage, it appears that the Court felt constrained 
to protect the wife by setting the agreement aside. 

3. Use a sliding scale-formula to divide marital as-
sets and provide for maintenance. As evidenced 
by the Zinter Court’s decision to uphold the 
maintenance provision, courts look favorably upon 
agreements which provide an increased benefi t as 
the marriage endures. While there is ample sup-
port for preserving the separate nature of a party’s 
assets (including the appreciated value of those 
assets during the marriage), an agreement which 
provides for the non-monied spouse to receive an 
increased share of marital assets as the marriage 
matures is more likely to be upheld. In both Petracca 
and Petrakis, the substantial nature of the respective 
husband’s separate assets, juxtaposed against the 
minimal amount of assets which their wives would 
have received if the agreements had been upheld, 
surely contributed to the invalidation of both 
agreements. 

4. Independent counsel is essential. While the ab-
sence of counsel will not automatically invalidate 
an agreement,15 it is among the most critical factors 
that a court will consider in determining the valid-
ity of such agreements. An agreement must spe-
cifi cally identify the attorney for the non-monied 
spouse—it is not suffi cient for it to provide that 
the non-monied spouse has had the opportunity to 
consult with an unidentifi ed attorney. Although the 
Petracca agreement explicitly provided that the wife 
had consulted with her own independent attorney, 
both the Hearing Court and the Appellate Division 
credited her testimony that she never consulted 
with counsel. This would not have happened if 
the attorney had been identifi ed in the agreement. 
In addition, the attorney for the monied spouse 
should never recommend counsel for the other 
spouse. Even where multiple attorneys are suggest-
ed (as in Zinter), the recommendation by opposing 
counsel may appear collusive and can be used as a 
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would appear to indicate that the First Department is less likely to 
adopt a more subjective standard. 

4. See, e.g., Label v. Label, 70 AD3d 898, 899 (2nd Dept., 2010); Rauso v.
Rauso, 73 AD3d 888 (2nd Dept. 2010); Schultz v. Schultz, 58 AD3d 616
(2nd Dept., 2009).

5. Tarantul v. Cherkassky, 84 AD3d 933 (2nd Dept., 2011); Laxer v.
Edelman, 75 AD3d 584 (2nd Dept., 2010). 

6. Cioffi -Petrakis v. Petrakis, 21 NY3d 860 (2013).

7. Courts have evaluated whether a disclaimer or merge r clause is 
suffi ciently “specifi c,” based on “the very matter” at issue so as to 
preclude the introduction of parol evidence [See Danann Realty Corp. 
v. Harris, 5 NY2d 317 (1959); Citibank, N.A. v. Plapinger, 66 NY2d 90 
(1985)] or contradict the written contract “in a meaningful fashion,” 
so as to negate any claim of reliance. Dutcher v. Shaver, 40 AD3d 1192
(3rd Dept., 2007); Bango v. Naughton, 184 AD2d 961 (3rd Dept., 1992); 
Republic Investors, Inc. v. O’Keefe, 227 AD2d 541 (2nd Dept., 1996). 

8. 41 Misc.3d 1209(A) (Sup. Ct,. Nassau Co., 2013).

9. 42 NY2d 63 (1977).

10. 92 NY2d 341 (1998).

11. 42 Misc.3d 1233(A) (Sup. Ct., Saratoga Co., 2014).

12. 41 Misc.3d 1050 (Sup. Ct., Nassau Co., 2013).

13. 56 NY2d 42, 47 (1982).

14. 41 Misc.3d 1208(A) (Sup. Ct., Westchester Co., 2013).

15. See, e.g., Brennan-Duffy v. Duffy, 22 AD3d 699 (2nd Dept., 2005);
Brennan v. Brennan, 305 AD2d 524 (2nd Dept., 2003).

16. See, e.g., Barocas v. Barocas, supra; Santini v. Robinson, 68 AD3d 745
(2nd Dept., 2009). 
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counsel of record in numerous well-known cases, including 
the Petracca case discussed in this article. He is a Fellow of 
the American Academy of Matrimonial Lawyers and one 
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American Inn of Court. He may be reached at glennkoop@
optonline.net.

set. The purported undervaluation of the business 
in Petracca was a factor in the Appellate Division’s 
decision to affi rm the rescission of the agreement. 
This is an especially diffi cult area to navigate 
because formal asset valuations rarely occur prior 
to the execution of a prenuptial or early marriage 
postnuptial agreement. Since it is common to 
estimate value in these circumstances, especially 
with respect to business assets, it seems wiser to 
estimate high rather than low. It is also useful to in-
clude a provision recognizing that there have been 
no formal valuations, the amounts listed are just 
estimates and any inaccuracy in the listed values 
will not impact the validity of the agreement.

10. Consider suggesting that the court may uphold
the property distribution while holding a hearing
on the unconscionability of maintenance. Under
appropriate circumstances, the courts have direct-
ed a hearing on the alleged unconscionability of
maintenance, while sustaining the property distri-
bution provisions of a marital agreement.16 Where
both the property distribution and maintenance
provisions are being challenged and the property
distribution provision is more valuable, it may be
benefi cial to remind the court that it may uphold
the property distribution, while directing a hearing
to determine whether the maintenance provision is
unconscionable upon the entry of judgment.

Endnotes
1. 101 AD3d 695 (2nd Dept., 2012).

2. 103 AD3d 766 (2nd Dept., 2013).

3. In Barocas v. Barocas, 94 AD3d 551 (1st Dept., 2012) decided shortly
before Petracca and Petrakis in which the Court sustained the 
validity of a prenuptial agreement pursuant to which the wife 
received $35,550 while the husband retained $4.6 million. This 
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THE JUDICIAL PERSPECTIVE

 MAKE THE COMPLEX SIMPLE.

TYPES OF RELEVANT ISSUES

 Child custody

 Child support

 Spousal support 
(alimony)

 Arrears

 Equalization

 Asset division

 Specific performance



4/11/2016

2

WHY THE COURT NEEDS TO KNOW

 What is this court 
being asked to do?

 -enforce?

 -modify?

 -terminate a prior 
order?

WHY THE COURT NEEDS TO KNOW

 What gives this court 
the authority to do 
that thing?

WHY THE COURT NEEDS TO KNOW

 What gave the 
originating court the 
authority to make the 
original order?
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WHY THE COURT NEEDS TO KNOW

 Whose law applies?

WHY THE COURT NEEDS TO KNOW

 Do any orders conflict 
with State or U.S. law 
such that comity can 
not be given?

ROAD BLOCKS YOU MAY 
ENCOUNTER

 Jurisdiction versus 
substantive ruling

 Common law versus 
civil law

 The prism of this 
judge‘s experience of 
the law
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EFFECTIVE MEANS OF PROVIDING THE 
INFORMATION

 Expert on the foreign 
law

EFFECTIVE MEANS OF PROVIDING THE 
INFORMATION

 Glossary of terms

EFFECTIVE MEANS OF PROVIDING THE 
INFORMATION

 Legal, not colloquial, 
translations
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EFFECTIVE MEANS OF PROVIDING THE 
INFORMATION

 Points and Authorities                                       

EFFECTIVE MEANS OF PROVIDING THE 
INFORMATION

 Contact information

EFFECTIVE MEANS OF PROVIDING THE 
INFORMATION

 Cultural context
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EFFECTIVE MEANS OF PROVIDING THE 
INFORMATION

 Advance warning

EFFECTIVE MEANS OF PROVIDING THE 
INFORMATION

 Proposed Orders

INEFFECTIVE MEANS OF PROVIDING 
THE INFORMATION
 LITERAL, NOT LEGAL 

TRANSLATIONS
 Some similar words 

have different legal 
meanings in different 
jurisdictions

 Some words have 
different colloquial 
meanings than their legal 
ones

 Some jurisdictions 
have legal terms which 
have no English equivalent
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INEFFECTIVE MEANS OF PROVIDING 
THE INFORMATION

 NON-EXPERT TESTIMONY 
REGARDING THE 
FOREIGN LAW OR ITS 
IMPACT

 No way to judge its 
accuracy

 No foundation

 In a dispute, no way 
to assess which is correct. 
This is not a credibility 
determination.

Conclusion

Questions/Discussions

 1. Why would one register a 
foreign decree? 
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Questions/Discussions

 2. How does registering a foreign 
decree differ from domesticating a 
court order or judgment from a 
different state within the United 
States?

Questions/Discussions

 3. What are the mandatory 
components necessary to register a 
foreign decree?

Questions/Discussions

 4. Are the other things one might 
include which, although not 
mandatory, might be helpful to 
include when registering a foreign 
decree?
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Questions/Discussions

 5. How would one go about 
registering a decree from the 
United States in a foreign country?

Questions/Discussions

 6. What are some of the most 
common provisions which need to be 
enforced in a foreign decree?

Questions/Discussions

 7. What are some of the most 
common problems you've 
encountered when trying to enforce 
a U.S. decree in another country?
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Questions/Discussions

 8. What are some of the most 
common problems you've 
encountered when trying to enforce 
a foreign decree in the U.S.?

Questions/Discussions

 9. Are there provisions of foreign 
decrees that are not likely to be 
enforced in the U.S. even if valid in 
the granting jurisdiction? Which 
ones?

Questions/Discussions

 10. What are the common 
problems, and best practices to 
overcome these problems, when 
trying to enforce a decree from a 
Civil Law jurisdiction in a Common 
Law jurisdiction and vice versa?
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Questions/Discussions

 11. What are some of the strategic 
considerations in determining where 
to enforce a decree, if it can be 
enforced in more than one place? 
Does the selection of a location in 
which to enforce prevent 
enforcement in another location? 
When and how?
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Alvarez & Marsal Valuation 
Services, LLC

Neil is a Managing Director with Alvarez & Marsal Valuation Services, LLC.  Previously, 
he was the Global Lead of Complex Valuation with Grant Thornton LLP.  He has over 25 
years of experience analyzing both closely and publicly held companies.  Neil has 
appeared as an expert witness across the country, is a frequent lecturer at local 
universities, an instructor for the AICPA’s business valuation courses, and speaks 
nationally on business valuation with a special emphasis on early stage and high 
technology companies.  He has served on a number of AICPA Committees and Task 
Forces.  Neil has a Bachelor of Arts Degree in Economics from Stanford University and a 
Masters of Business Administration in Finance from National University.  In addition to his 
formal education, Neil is a Certified Public Accountant, Accredited in Business Valuation, 
Certified in Financial Forensics, a Chartered Financial Analyst and an Accredited Senior 
Appraiser in business valuation from the American Society of Appraisers.

Much of the information in this presentation came from a 2012 presentation Mr. Beaton co-presented with Laura Dale of Laura Dale & Associates, P.C.  

I.  INTERNATIONAL MARITAL ESTATES: THE FIRST STEPS1

Initial questions to consider
• Is the U.S. the most favorable venue?

• Is the U.S. the most practical venue?  

• Are there constraints?

• Does foreign counsel need to be retained?  

• Are there resources for locating competent foreign counsel?

• The State Department Bureau of Consular Affairs provides a link to lists of 
English speaking attorneys for many foreign countries.  
http://travel.state.gov/law/judicial/judicial_2510.html

• The International Academy of Matrimonial Lawyers is perhaps the best 
source for finding local counsel.  Attorney biographies and contact 
information are available for attorneys around the world.  
http://www.iaml.org/  

• Will a foreign court accept the grounds for personal jurisdiction over the 
parties?

• Are the assets subject to division under foreign law?
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II.  CONDUCTING INTERNATIONAL DISCOVERY

• Cross-border discovery can be a significant legal 
and practical obstacle to the valuation of foreign 
assets.

• There are two routes for seeking discovery in a 
foreign country 

1. Domestic discovery procedures

2. International treaties

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Hague Convention on the Taking of Evidence Abroad

• Cross-border discovery vs. national sovereignty – a conflict of 
interests!

• A growing number of people need to quickly and efficiently gather 
evidence in foreign countries:

 Populations are more mobile
 International work forces

• Countries want to preserve the integrity of their own internal laws and 
procedures, and protect their citizens. 

• The 1970 Hague Convention on the Taking of Evidence Abroad 
(Hague Evidence Convention) attempts to balance these two 
competing interests.

• The text of the Hague Convention, list of member states, explanatory 
reports and other helpful resources are available at the Hague 
Conference website:
http://www.hcch.net/index_en.php?act=conventions.text&cid=82

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Hague Convention on the Taking of Evidence Abroad

What is the Purpose of the Hague Evidence Convention?

• It is a system that strives to be “tolerable” for the country executing 
the discovery requests and “utilizable” for the country where the action 
is pending.

• It was developed to “reconcile the differing legal philosophies of the 
Civil Law, Common Law and other systems with regard to the taking 
of evidence.

What is the practical result of the Convention?

• A slow and contentious process.

• A process that is very fact and country specific.
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II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Hague Convention on the Taking of Evidence Abroad

There are 2 primary methods of issuing discovery:

• Chapter I – Letters of Request

• Chapter II – taking of evidence by a diplomatic officer, consular agent or 
commissioner

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Reservations and Declaration:
• Each Contracting State has the opportunity to make “reservations” and 

“declarations” to the Convention.

General Clauses:
• The source of most of these “reservations and declarations” is Chapter 

III of the Convention, known as the General Clauses.  These 
reservations and declarations determine a country’s particular 
requirements for discovery conducted under both Chapters I and II.  

Examples: 
• Under Article 33, a country may submit a reservation to the requirement 

under Article 4 that all Contracting States accept requests in English or 
French.  

• The country may instead dictate that requests be translated into one or 
more of that country’s official languages.  

• South Africa, for example, requires that all requests must be in one of its 
eleven official languages.[1]

[1] http://www.hcch.net/index_en.php?act=status.comment&csid=557&disp=resdn

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Resources & Tips

• An alphabetized list of each Contracting States with links to practical 
information about their Central Authorities, Reservations and 
Declarations, is available at 
http://www.hcch.net/index_en.php?act=authorities.details&aid=484.  

• The U.S. State Department also provides helpful information about 
conducting discovery in most countries on its Country Specific 
Information page: http://travel.state.gov/law/judicial/judicial_2510.html.  

• The country profiles include information about any reservations and 
declarations in effect for each signatory country.  

• PRACTICE TIP: Before commencing discovery under either 
Chapter I or II of the Convention, practitioners should review both 
of these resources, as well as consult with local counsel. 
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II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Chapter 1: Letters of Request

• Article 1 of the Convention permits a contracting State to send a Letter 
of Request to a competent authority of another Contracting State in 
order to obtain evidence, or to perform some other judicial act. Each 
contracting state must designate a Central Authority charged with the 
intake and execution of all Letters of Request. [2]

• PRACTICE TIP: The Convention provides a checklist of what a 
Letter of Request must contain and other practical requirements.  

• Article 3 specifically requires that each Letter of Request specify the 
following: 

 The authority requesting its executing and the authority requested to 
execute it, if known to the requesting authority

 The names and addresses of the parties to the proceedings and 
their representatives

 The nature of the proceedings for which the evidence is required

 The evidence to be obtained or other judicial act to be performed

[2] Article 2

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Chapter 1: Letters of Request

• And when appropriate, Article 3 also requires the following:

 The names and addresses of the persons to be examined;
 The questions to be put to the persons to be examined or a 

statement of the subject-matter about which they are to be examined
 The documents or other property, real or personal, to be inspected
 Any requirement that the evidence to be given on oath or affirmation, 

and any special form to be used;
 Any special method or procedure to be followed under Article 9

• The Request must be in either English or French, unless the 
recipient country specifically requires that the Request and all 
other documents be in a specified language or translated into a 
specified language.

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

What laws apply: there’s or ours?

• The Convention allows the recipient to somewhat adhere to its own 
internal law and procedure when executing the Request.

• Article 9, states that the executing judicial authority applies its own 
internal procedures, unless that is, unless the Letter of Request 
specifically identifies a “special method or procedure” that it would like 
the executing authority to follow.  

 This ensures the information obtained is in an admissible form 
under the laws of the requesting state, but… 

 The request must be compatible with the internal law of the 
executing country. 

 An individual or entity may also refuse to comply with the requests 
by asserting privileges available under “the law of the State of 
Execution.” 
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II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Privileges under the law of the State of Execution

Some of the most commonly invoked privileges include: 

• Switzerland’s protection of secret bancaire and secret professional, 

• Israel’s privilege of bank statements, and 

• France’s interdiction de temoigner. 

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Once received, the Convention requires that all Letters of Request 
must be executed “expeditiously.”[3]

• In the context of international discovery, this may be at least several 
months.  

• Based on a 2008 survey of Contracting States, the Hague Conference 
determined 

 80% of outgoing Letters of Request are executed within 6 months 
and 

 63% of incoming Letters of Request are executed within 6 months[4] 

[3] Article 9.
[4] Summary of Responses to the Questionnaire of May 2008 Relating to the Evidence Convention, with Analytical Comments, Hague 
Conference on Private International Law, available at. http://www.hcch.net/upload/wop/2008pd12e.pdf (last visited February 21, 
2012). 

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Countries may also refuse entirely to execute a Letter of Request.  

• Article 12 provides a country can only refuse to execute a Letter of 
Request to the extent that: 

 in the State of execution the execution of the Letter does not fall 
within the functions of the judiciary; or 

 the State addressed considers that its sovereignty or security would 
be prejudiced.  

• HOWEVER, Article 23 grants executing authorities very broad 
discretion to deny Letters of Request issued by a United States 
court.  This article also provides that a contracting state may at the time 
of signature, ratification or accession, declare that it will not execute 
Letters of Request issued for the purpose of obtaining pre-trial 
discovery of documents as known in Common Law countries.”[5] 

PRACTICE TIP: practitioners should review a country’s reservations 
and declarations, as well as the State Department profile to determine 
the scope of a country’s declaration under this article. 

[5] Article 23. 
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II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

After consulting with local counsel and reviewing a country’s 
reservations and declarations…here are the basic steps to follow:

1. Draft a Letter of Request pursuant to the specifications of Article 3.

2. Determine whether it is necessary to include in the Letter a specific request 
under Article 9  that the foreign judicial authority follow a special method or 
procedure in executing the Letter of Request  (e.g. do they need to obtain 
something similar to a business records affidavit in order to authenticate 
requested records?)

3. Submit the Letter of Request to the court by filing a Motion to Issue a Letter of 
Request.  In federal court, this motion is submitted pursuant to FRCP 28(b).  In 
Texas, this motion is submitted pursuant to TRCP 201.1

4. If the court grants the motion, the court must sign and attach its seal to the Letter 
of Request. To ensure proper authentication of the request, it is prudent to also 
affix an apostille.

5. Obtain proper translations of the Request under Article 4.  

6. Identify the Central Authority or other authorized authority to which you should 
send the Letter of Request.

7. Enlist local counsel to monitor the status of the request. 

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Chapter II: Taking of Evidence by a Diplomatic Officer or Commissioner

Under Article 15

• A diplomatic officer or consular agent of a Contracting State may, in the 
territory of another Contracting State and within the area where he 
exercises his functions, take the evidence without compulsion of nationals 
of a State which he represents in aid of proceedings commenced in the 
courts of a State which he represents.

• Limitations: A U.S. consular agent’s ability to take depositions in a foreign 
country is usually determined by the law of his own country.  Their abilities 
are limited to the following:

 Taking evidence from American citizens;

 In the country where he or she has been assigned to perform consular 
functions;

 Without any compulsion;

 Only with respect to proceedings that are pending in the U.S.[6]

 A consular agent can only take depositions from nationals of the executing 
country if the competent authority in that country gives its permission.[7]

[6]See Ph W. Amram, Explanatory Report, available at http://www.hcch.net/upload/expl20e.pdf
[7] Article 16

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Chapter II: Taking of Evidence by a Diplomatic Officer or Commissioner

• In such cases, a consular agent must comply with whatever conditions and 
limitations have been specified by the authority of the executing state.[8]

• In the event that a U.S. consular agent needs to compel a response to 
discovery from Americans or nationals of the executing state, the agent 
must ask the executing state for assistance.[9]

Specific Requirements: Article 21 sets out the specific requirements (and 
limitations) that govern every taking of evidence by a consular agent.  

• The agent may take “all kinds of evidence which are not incompatible with 
the law of the State where the evidence is taken.”  

• If the evidence sought is barred from disclosure under the internal law (e.g. 
the equivalent of the attorney-client privilege), an agent cannot obtain it.  

• The person from whom the evidence is sought must also receive notice of 
the right to have legal counsel.

[8] Article 16.  
[9] Article 18
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II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Is there an easier way? Yes, but….

Article 27 – one of the most important articles of the Convention

• This article allows Contracting States to enact more permissive, “user-
friendly” procedures to obtain discovery abroad. 

• Under Article 27, a country can declare that Letters of Request may be 
sent directly to judicial authorities other than those designated as a 
“Central Authority” under Article 2 (i.e. court to court).  

• This circumvents some of the middle men.  
• Countries can also choose to permit “methods of taking evidence other 

than those provided for in this Convention” and to enact less restrictive 
conditions for those methods already enumerated in the Convention.

PRACTICE TIP: When beginning discovery in with a contracting state 
practitioners should always check if that country made any Article 27 
declarations. 

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Yes, but…. Article 23!

• Yet, even when more permissive means of discovery are available under 
Article 27, Article 23 can make discovery very difficult, if not impossible.  

• Article 23 provides that a contracting state may at the time of signature, 
ratification or accession, declare that it will not execute Letters of Request 
issued for the purpose of obtaining pre-trial discovery of documents as 
known in Common Law countries.[10] 

[10] Article 23.

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Why?

• Extensive pretrial discovery, as in the U.S. is practically unheard of 
elsewhere.[11] 

• In many Civil Law countries, it is the court that conducts discovery, not the 
parties.[12]

• The concept of discoverable information is vastly different.  
• Under our rules, we may seek any information reasonably calculated to 

lead to the discovery of admissible evidence...not so in other countries!
 United Kingdom - parties are only required to disclose documents that 

directly support or adversely affect any party’s case;
 Belgium, Germany and Italy - parties need only disclose exhibits 

relied upon at trial; 
 Brazil, France and Spain - you only have to produce those 

documents you believe will support your case;
 Japan - parties are only entitled to documents which they specifically 

request from the other party.[13]

[11] See Caylor, supra note 2 at 364.  
[12] Ann Laquer Estin, International Family Law Desk Book at 15 (2012)
[13] Chris Jacobs and Jessica Mederson, “Addressing U.S. Discovery Obligations in a Global Economy,” 
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II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

• Article 23 protects the receiving State’s internal laws and procedures from intrusive 
“American-style” discovery, and the privacy of its citizens.  

• The U.S. sees this as a misunderstanding about the nature of pre-trial discovery in 
America.  

• The U.S. claims that many signatories “mistakenly believed” that pre-trial discovery 
means that a lawsuit has not even been filed.[14] 

• Unfortunately, for U.S. litigants, misunderstanding is still very prevalent despite a 
U.S. campaign to ease the effects of Article 23.  

• Broad reservations under Article 23 limit the utility of the Convention for U.S. 
litigants. [15]

 Only ten countries had no reservation under Article 23.[16] 

 Barbados, Belarus, Bosnia and Herzegovina, Czech Republic, Israel, 
Latvia, Russian Federation, Slovak Republic, Slovenia and the U.S.[17] 

 Many more countries preclude all requests for pre-trial discovery:

 Australia, Denmark, Greece, Italy, Luxembourg, Monaco, Portugal, 
South Africa, Spain and Sweden.

[14] See Synopsis, supra note 4 at 8-9.
[15]  Id.
[16] Id.
[17]  Id.

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

• Other countries have taken a middle-of-the-road approach that still drastically limits 
the scope of discovery for U.S. litigants.  

• France, for example, has stated in its reservation that it will only execute Letters of 
Request for pre-trial discovery if the “documents are enumerated limitatively in the 
Letter of Request and have a direct and precise link with the object of the 
procedure.”[18]

• The practical result of such reservations is that the requesting party must identify the 
sought after documents in the Letter of Request.[19]

• Even the United Kingdom, a common law country, has issued a reservation under 
Article 23.[20]

[18]  Id; Pierre Grosdidier, “The French Blocking Statute, the Hague Evidence Convention, and the Case Law: Lessons for French 
Parties Responding to American Discovery,”  at 7.  

[19] Didier, supra note 14 at 7. 
[20] http://www.hcch.net/index_en.php?act=status.comment&csid=564&disp=resdn

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

THE U.S. SUPREME COURT TO THE RESCUE!

Societe Nationale Industrielle Aerospatiale v. U.S. Dist. Court for Southern Dist. of Iowa

• Due in part to the crippling effect of Article 23, the U.S. Supreme Court has determined that 
parties to U.S. litigation are not limited to conducting discovery under the Hague Evidence 
Convention.  

• In Societe Nationale Industrielle Aerospatiale v. U.S. Dist. Court for Southern Dist. Iowa, the 
Supreme Court specifically considered the relationship of the Hague Convention with the 
availability of international discovery under the Federal Rules of Civil Procedure.  

 U.S. plaintiffs sued a French corporation and issued discovery under the Federal 
Rules of Civil Procedure.  

 The French litigants complied with those requests to the extent that the material or 
information was located in the U.S., but contended that discovery of all material or 
information located in France was governed by the Convention.[21] 

 The Court held that the Hague Convention is not mandatory and, therefore, is not the 
exclusive means of obtaining discovery.[22] 

 The court further held that a party is not required to use the Hague Convention before 
attempting to use procedures of the Federal Rules.[23] 

[21] Id. at 525-26. 
[22]  482 U.S. 522, 529, 542-44 (1987).
[23] Id.
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II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Societe Nationale Industrielle Aerospatiale v. U.S. Dist. Court for Southern Dist. of Iowa

• As long as a court can exercise personal jurisdiction over a party or non-party in a manner 
consistent with due process, a party issuing discovery is not necessarily required to adhere 
to the Convention as the exclusive means of discovery.[24] 

• Instead, district courts faced with international discovery requests must determine whether 
the “demands of comity” require litigants to utilize the Convention procedures instead of 
domestic discovery procedures. [25]

• The Supreme Court did not provide any specific rules to guide this comity analysis, but only 
stated that courts must scrutinize the facts of each case and the likelihood that resort to the 
Convention “will prove effective.” [26]

• Essentially, a trial court’s decision of whether international discovery should be conducted 
under the Hague Convention or domestic procedures is entirely within a trial court’s 
discretion. 

[24] Id. at 541.
[25] Id. at 544.  
[26] Id. 

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Domestic Discovery Procedures

1. Parties to U.S. based litigation are not required to use the Convention as the exclusive means of 
discovery.  

2. Litigants may use state rules of civil procedure to obtain information regarding marital assets, if the party 
or non-parties are subject to the court’s personal jurisdiction.  

• For example, if the party or non-party is subject to the court’s personal jurisdiction, the issuing party 
(in Texas) may request discovery through interrogatories, request for production and request for 
admissions.  

• Texas law also permits international discovery under Tex. R. Civ. P. 201, which provides that 
depositions of a foreign person or entity may be obtained by notice, letter of request, letters 
rogatory, or by agreement of the parties, but, Texas law also limits who may take the deposition of 
a witness residing outside the United States.  

• Under the Texas Practice and Remedies Code, foreign depositions may only be taken by 

(1) a minister, commissioner, or charges d’affaires of the United States who is a resident of 
and is accredited in the country where the deposition is taken; 

(2) a consul general, consul, vice consul, commercial agent, vice-commercial agent, deputy 
consul, or consular agent of the United States who is a resident of the country where the 
deposition is taken; or 

(3) any notary public.[27]

[27] Tex. Prac. & Rem. Code §20.001(c).

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Foreign laws obstruct discovery despite the Supreme Court’s ruling in 
Societe Nationale Industrielle Aerospatiale v. U.S. Dist. Court for Southern 
Dist. of Iowa

• In addition to privileges, many countries have laws that prohibit, and even 
criminalize, the disclosure of information for purposes of international discovery 
conducted outside of the Hague Convention.  

• In 1995, The EU enacted the Data Protection Directive to limit the transfer of 
data to other countries considered to have inadequate privacy protection 
measures.[28] 

• The scope of the Directive extends only to data that is automated or processed 
or “intended to be contained in a specific filing system.”[29]

• It does not apply to the processing of data “by a natural person in the court of 
purely personal or household activities.”[30]

• Under this definition, relevant data processed by a financial institution is 
protected from disclosure.

[28] http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31995L0046:EN:HTML
[29] Id.
[30] http://europa.eu/legislation_summaries/information_society/data_protection/l14012_en.htm
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II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Effects of the EU’s Data Protection Directive and “Blocking Statutes”

• Article 26(d)(1) of the Directive does permit the transfer of data to a third party 
country if the “transfer is necessary or legally required on important public 
interest grounds, or for the establishment, exercise or defense of legal claims.”  

• Given the dramatically divergent views on the scope of permissible pre-trial 
discovery, it is not clear whether the EU Directive permits the disclosure of 
materials or information in pre-trial discovery issued under U.S domestic 
procedures.

• Many countries also have their own “blocking statutes,” which vary widely in 
scope, severity and frequency of enforcement.  

• France has one of the most often cited examples of a “blocking statute” 
that is purposefully designed to impede discovery from abroad (especially 
the United States).  

• Article 1A  of French Penal Code Law, No. 80-538 states that, subject to 
any treaties (i.e. the Hague Convention):

 it is prohibited for any person to request, to investigate or to communicate in writing, 
orally, or by any other means, documents or information relating to economic, 
commercial, industrial, financial or technical matters leading to the establishment of 
proof with a view to foreign administrative or judicial proceedings or as part of such 
proceedings.[31]

[31] See Grosdidier, supra note 15, at 3.

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Blocking Statutes

• The purpose of such blocking statutes is to force foreign litigants to adhere to 
the internal laws governing the taking of evidence.  

• For the French, and other countries with broad blocking statutes, the Hague 
Convention is the only permissible means of obtaining discovery of materials or 
information from within their borders.[32] 

• Yet, as previously discussed, many countries severely limit the scope of 
discovery under Article 23.  

• The result of this statute is that parties may not even agree to a deposition or 
the disclosure of information or materials located in France without criminal 
implications (unless they follow the procedures of the Convention).  

• In comparison, other countries have much more narrowly drafted blocking 
statutes, that are not automatically triggered, but selectively applied by the 
appropriate authorities. 

[32] See id. at 4.

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Not so fast, France… the Supreme Court  addressed the French blocking 
statute in Societe Nationale.  

• In addition to arguing that the Hague Convention dictates the exclusive 
procedures for international, pre-trial discovery, the French litigants contended 
that the blocking statute prohibited them from responding to discovery issued 
under domestic U.S. procedures.[33]

• The Court determined, however, that the existence of the blocking statute did 
not affect its findings.[34]

• The Court relied on well-settled law that foreign statutes “do not deprive an 
American court of the power to order a party subject to its jurisdiction to produce 
evidence even though the act of production may violate that statute.”[35]  

• Rather, a blocking statute is just another factor for a court to consider in 
determining whether the principles of comity preclude the use of domestic 
procedures.[36]

[33] Societe Nationale, 482 U.S. 522, 526 (1987)
[34] Id. at 544.
[35] Id. at 544, fn 9 (citing Societe Internationale Pour Participations Industrielles et Commercials, S.A. v. 
Rogers, 357 U.S. 197, 204-06 (1958)).
[36] Id.
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II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

Not so fast, France… the Supreme Court  addressed the French blocking 
statute in Societe Nationale.  

• Since Societe Nationale, numerous lower federal courts and state courts have 
applied the Supreme Court’s comity analysis to determine the proper discovery 
procedures.  

• Most courts are generally unsympathetic to claims that foreign laws prohibit 
discovery.[37] 

• In Volkswagen, A.G. Relator v. The Honorable Rogelio Valdez, for example, the 
Texas Supreme Court held that the trial court abused its discretion by 
compelling responses to discovery when there was a Germany privacy law that 
protected the requested information.[38]

PRACTICE TIP:  Before assuming that a state court will permit discovery 
under domestic procedure, practitioners must carefully review the 
jurisprudence of their respective states. 

[37] See Chris Jacobs and Jessica Mederson, “Addressing U.S. Discovery Obligations in a Global Economy” (2011)
[38] 909 S.W.2d 900, 902 (1995)

II.  CONDUCTING INTERNATIONAL DISCOVERY (CONT’D.)

• Given the common inclination to find against the extension of comity to 
blocking statutes, domestic discovery procedures are frequently the 
easiest, most efficient way to conduct international discovery.  

• American attorneys should still consult with local counsel to determine 
what liability exists under the foreign law for issuing discovery outside 
of the Hague Convention and the likelihood that the foreign law would 
be enforced. 

III.  COORDINATING WITH YOUR VALUATION EXPERTS

What about valuation?

• Once the attorneys determine what is subject to division, attorneys 
need to meet early in the process with valuation experts and foreign 
counsel to discuss what kind of information the valuators need the 
attorneys to get in order for them to do their job and what roadblocks to 
expect.  

• As just discussed, such roadblocks may include difficulty obtaining the 
necessary information through discovery.  

• There may also be problems with divergent valuation practices 
between the countries. 

• If familiar with these potential hiccups, attorneys and valuation experts 
can better plan ahead to ease the complications of the valuation 
process.
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IV.  A SNAPSHOT OF THE U.K. PENSION SYSTEM

• In many countries, one of the most significant assets that spouses may 
acquire during the course of a marriage is a pension.  

• Pensions provide a simple example of the kinds of issues that may 
arise in the valuation and division of an international marital estate.   

• This paper uses the pension system in the United Kingdom as an 
example to demonstrate the general questions that attorneys need to 
raise with valuation experts and foreign counsel.

What kinds of pensions have the spouses acquired?

• In the United Kingdom, there are multiple forms of pensions.  There is 
the basic state pension, the Additional State Pension, private 
occupational pensions and personal “stakeholder” pensions, public 
sector pensions, and self-administered pensions.

Are pensions subject to division?

• While rarely divided under U.K. law, it may be possible to divide these 
assets pursuant to a Qualified Domestic Relations Order in the U.S. 

IV.  A SNAPSHOT OF THE U.K. PENSION SYSTEM (CONT’D.)

How are these different pension plans valued?

• Both public and private pension plans in the United Kingdom are 
required to provide valuations to pension holders on an annual basis.  
These values are calculated under a common method called the Cash 
Equivalent Value (CEV) or Cash Equivalent of Benefits (CEB).  The 
CEV/CEB represents the value of the pension holder’s interest if the 
pension is to be transferred elsewhere.  Such valuations are usually 
provided free by the pension plan administrator.  However, the 
CEV/CEB values can be misleading.  If there is any doubt as to the 
calculated value of the pension, it is possible for a pension holder to 
obtain an explanation of the calculation of benefits.  The request is 
known as a “Form P.”  

• Self-administered pensions do not use the CEV/CEB value system and 
the values can usually be obtained from the account statements.

Is the CEV/CEB an accurate and acceptable method of valuation?  
Should we use this value or do we need to revalue the pension?

IV.  A SNAPSHOT OF THE U.K. PENSION SYSTEM (CONT’D.)

• Are accounts statements, CEV/CEB statements and Form P 
calculations of benefits discoverable under the Hague 
Convention?

 The United Kingdom has made a declaration under Article 23, 
which requires that the Letter of Request identify the specific 
documents sought for production.[39]  For example, it would be 
possible to request all CEV/CEB annual valuations for the 
Respondent’s Additional State Pension from 2000-2012. 

• Does the United Kingdom have any relevant blocking statutes?

 The United Kingdom has two narrow blocking statutes: (1) the 
Evidence Act 1975 and (2) the Protection of Trading Interests Act 
1980.  The former prevents execution of a letter of request if the 
Secretary of State signs a certificate that execution of the request 
would be prejudicial.  The latter is targeted toward anti-trust 
proceedings.  It is unlikely that either of these would apply to the 
disclosure of pension documents.[40]

[39] Declarations, Notifications, Reservations by the United Kingdom, available at 
http://www.hcch.net/index_en.php?act=status.comment&csid=564&disp=resdn
[40] Synopsis of Responses, supra note 8 at 20.   
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IV.  A SNAPSHOT OF THE U.K. PENSION SYSTEM (CONT’D.)

• Are there any organizations or professionals who can assist in the 
valuation of pension plans in the United Kingdom?

 Actuaries are member of a regulated professional in the United 
Kingdom who are specially trained in the valuation of pensions, as 
well as other areas. http://www.actuaries.org.uk/  

• What is the process for enforcing a QDRO for the division of a 
pension in the United Kingdom?

 A pension plan may refuse to respond to a QDRO and will most 
likely require an order from an British court.  To obtain a British 
order for the division of the pension, the party seeking to enforce 
the QDRO must submit an application to the court under the 
Matrimonial and Family Proceedings Act 1984.  In order to submit 
the application, the party must first obtain leave of court.  In most 
cases, leave is readily granted.  It may be possible, however, that 
there is no jurisdiction to divide the pension under the above 
statute if neither party is domiciled or habitually residing in the 
United Kingdom. 

V.  INTERNATIONAL VALUATION ISSUES

The valuation industry is well-established in the U.S. with a number 
of publications discussing a variety of valuation topics and 5 major 
valuation associations:

• The AICPA

• The American Society of Appraisers

• The CFA Institute

• The National Association of Certified Valuation Analysts and the 
Institute of Business Appraisers. 

V.  INTERNATIONAL VALUATION ISSUES (CONT’D.)

Internationally, however, the business valuation profession is less 
mature and there are few, if any, consistent standards that apply 
across foreign jurisdictions.  

• One organization, the International Association of Consultants, 
Valuators and Analysts does provided valuation training in a number of 
countries, but their reach is still minimal.  

• As a result, many valuations are performed by professionals with a 
wide variety of skills and competencies. 

• The International Valuation Standards Council is attempting to bring 
some order to the valuation industry internationally, but progress 
remains slow and is still not universal.  

• The International Financial Reporting Standards contain some 
valuation guidance, and if adopted by the U.S., will serve as a guide for 
valuation professionals in some areas of financial reporting and 
possibly beyond.
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V.  INTERNATIONAL VALUATION ISSUES (CONT’D.)

What challenges are there to valuation of foreign assets?

Limited available data:

• In performing cross-border valuations, the availability of data sources is often 
limited.  

• As noted in the foregoing sections on discovery, even if the information is 
available within the country, it may not be accessible from the U.S.  

Variable data:

• Valuation professionals in the U.S. have a plethora of data sources to choose 
from, and most are reliable.  

• However, depending on the country where the asset is located, stock exchange 
data may be limited and government statistics may be misleading, dated or 
unreliable.  

• Furthermore, attempting to obtain transaction data on deals in a foreign country 
is often impossible without the assistance of a local valuation expert.

• In business valuation, risk is a major factor that needs to be assessed in 
determining an appropriate discount rate to apply to a stream of cash flows and 
this analysis can vary between countries. 

V.  INTERNATIONAL VALUATION ISSUES (CONT’D.)

Additional Risk Assessment

Besides the common risks of a valuing a business such as the economy, customers, 
markets and technology, performing cross-border valuations also requires the analyst to 
assess country risk, legal risk and sovereign risk.  Country risk relates to the unique 
risks inherent in a specific country, for example:

• War: Investing in Israel brings with it the unique risk of attacks from hostile countries without 
notice.  The same risks can be found in other war-torn countries.  

• Religious restriction: In some countries, the valuation analyst has to consider religious 
restrictions on investing that may not exist in other countries or tax structures that are 
completely different from country to country.  

• Legal risks: must also be taken into consideration in valuing companies in foreign 
countries.  

• Treaties: Cross border agreements may trigger international legal issues and become a 
factor in the valuation.  

• Business practices: practices that might be considered fraud in the U.S. are often 
tolerated, if not expected, in many foreign countries.  

• Civil unrest: Greece is a good example of this type risk.

• Sovereign risk: Is there a risk that the subject company or asset could be confiscated by 
the local government?  

• Source of funding: may also be an issue if it comes from local government that creates a  
government claim on part or all of the company.

V.  INTERNATIONAL VALUATION ISSUES (CONT’D.)

• A final thought in performing valuations in foreign countries is the developmental 
stage of the country and its economic infrastructure.  

• What are known as the BRIC countries: Brazil, Russia, India and China, all have 
unique valuation environments that need to be assessed appropriately.  

• The cost of capital will be different in each of these countries and the growth 
prospects, a major value driver, will also be much different country to country.  

• The securities industries of these countries are still young and developing, so 
getting solid and reliable information on public companies is not always assured.  

• The recent accounting scandals in China and India also point to a regulatory 
environment that is not nearly as robust as we have here in the U.S.  

• The Securities & Exchange Commission, except for a few high profile failures, 
has done a great job of maintaining integrity in the U.S. securities markets. 

• Not so in the BRIC countries.  

• Nonetheless, it is improving.
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VI.  CONCLUSION

• There are a multitude of unique factors that attorneys must address when the 
division of an international marital estate is at issue.  

• These issues range from forum selection, to discovery, to valuation methods, to 
enforceability.  

• Insight into some of these issues my be gained by conferring with competent 
foreign counsel and valuation experts.  

• One of the most significant hurdles from the perspective of an attorney is the 
process of international discovery.  Given the potentially long list of hurdles, 
international discovery may seem daunting, but it is not impossible, and a times, 
can be incredibly simple.   

• Practitioners must be aware and prepare in advance for possible complications.  

• Many hurdles can be anticipated and addressed by coordinating early on with 
local counsel and valuation experts.  

• If the hurdles are too great, it may be in your client’s best interest to seek an 
alternative forum where he or she can obtain similar relief in a more cost and 
time-efficient manner.

• The techniques in valuing a company in the U.S. are not much different than the 
techniques in valuing companies operating in foreign countries, with the 
exception of risk assessment, however, the amount, reliability and accessibility 
of information needed to value these companies is often very limited. 

QUESTIONS???

43

44
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DUTY OF DISCLOSURE IN FINANCIAL 
PROCEEDINGS ON DIVORCE IN ENGLAND 

• The parties are under a duty of full and frank disclosure

• This duty overrides commercial duties and 
confidentiality.

• Failure to give full disclosure may result in the court 
drawing adverse inferences or a party being found in 
contempt of court.  Al-Baker –v- Al Baker [2015] EWHC 
3229 (Fam).  A husband abroad refused to accept the 
court’s jurisdiction and repeatedly breached disclosure 
order and was given a nine month prison sentence for 
contempt. Mostyn J took the view that a European 
arrest warrant was appropriate.

|

DUTY OF DISCLOSURE IN ENGLAND AND WALES …. 
CONT’D

• Sharland –v- Sharland 2015 UKSC 60 and Gohil –v-
Gohil 2015 UKSC 61 clarified that failing to disclose 
an accurate picture of one’s financial position may 
be grounds for re-opening cases and setting aside 
financial orders.

• To be enough to set aside an order, the breach must 
be “material” and “would have led to a substantially 
different order being made in the first instance”.

• To be distinguished from unforeseen change of 
circumstances (Barder v Barder [1987] 2 FLR 480).
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|

USUAL METHODS OF ELICITING INFORMATION

• Form E, Questionnaires, Inspection appointments, 
Directions hearings.

• “Self help” has been curtailed by Tchenguiz –v-
Imerman [2010] EWCA Civ 908. 

• Whether the court chooses to exclude information 
unlawfully obtained will be fact specific.

• Lawyers have to be extremely careful about 
confidential documents obtained by one of the parties.

• The court has the power to order individuals to produce 
documents from all over the world.

|

FREEZING ORDERS

• Assets throughout the world can be frozen but mirror 
orders generally need to be obtained in each 
jurisdiction where the assets lie.

• Anton Piller order – rare in family law cases.

• Inspection appointments, family proceedings rules 
21.2. The court may order a person not a party to the 
proceedings to disclose documents and attend court.

• FPR 24 permits the court to issue a witness summons, 
including where an individual is in another jurisdiction 
(rule 24.12).  Charman –v- Charman [2005] EWCA Civ 
1606.

|

LETTERS OF REQUEST

• Where oral evidence is to be taken, all documents 
required, from an individual in another jurisdiction, a 
letter of request (also referred to as a request for 
international judicial assistance) should be issued by 
the court to the court of the other jurisdiction.

• Evidence (proceedings in other jurisdictions) Act 1975.

• Equivalent method between EU jurisdictions (Taking of 
Evidence Regulation 1206/2001/EC.   

• Hague Convention governing provision of assistance 
for taking evidence abroad.
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|

LETTERS OF REQUEST …. CONT’D

• In England and Wales, there is  a guidance note from the 
Treasury Solicitor’s Department telling lawyers the basis on 
which such applications should be made.

• Charman –v- Charman: The Bermuda courts refused to make 
an order following a letter of request from the English court.   

• Jennings –v- Jennings 2010 WTLR 215 held that an English 
order for a letter for a letter of request to Bermuda should 
stand. 

• The principles for determining an order for an inspection 
appointment and for an order giving effect to a letter of request 
are the same, as confirmed in Panayiotou and Sony Music 
Entertainment UK Ltd [1994] CH142.

|

GENERAL POINTS ON INTERNATIONAL CASES

• Some offshore jurisdictions wish to develop a reputation 
for being reluctant to provide information about resources 
under their administration

• Most courts will be unwilling to make orders against third 
parties/non-spouse entities if it is considered that they will 
be unenforceable in other jurisdictions but they will make 
wide orders against the individual spouse. 

• Be careful about joining third parties to proceedings; it 
can backfire and be very expensive.

|

GENERAL POINTS ON INTERNATIONAL CASES … CONT’D

• Third parties (eg trusts) would not usually be joined 
for the purposes of disclosure.

• Submitting to the jurisdiction – third parties often 
have a fear of the consequences of this which can 
make them even more unco-operative regarding 
disclosure.
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International Financial Support
Experiences with the EU Maintenance 

Regulation 4/2009 & Hague Protocol 2007
- Introduction 

- Jurisdiction and applicable law

• Authentic instruments: choice of law and forum

- Recognition and  enforcement

• Role of the Central Authority vs. individual application

• Protocol vs. non-Protocol states

• Authentic instruments

- Effect of Maintenance Regulation on non-EU members

Introduction: why?

“(…) The Community has set itself the objective of maintaining and 

developing an area of freedom, security and justice, in which the 

free movement of persons is ensured. For the gradual development 

of such area, the Community is to adopt, among others, measures 

relating to judicial cooperation in civil matters having cross‐border 

implications, in so far as necessary for the proper functioning of the 

internal market. (…)”

International Financial 
Support
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Art 24 HP 2007: Declaration EU

• Exercises competence over all the matters governed by the 
Protocol. Its Member States shall be bound by the Protocol by 
virtue of its conclusion by the EC;

• EC does not include Denmark and UK;

• will apply the rules of the Protocol provisionally from 18 June 
2011, the date of application of Council Regulation (EC) No 
4/2009, if the Protocol has not entered into force on that date.

International Financial 
Support

“Two-speed Europe”

-

Jurisdiction and applicable law

General rules on jurisdiction and applicable law:

• Jurisdiction: art. 3, 5 and 6 EMR

• Applicable law: art. 15 EMR jo. 3 HP

International Financial 
Support
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Jurisdiction: choice of court, article 4 (1)

a. court / courts of the MS in which one of the parties is habitually resident;

b. court / courts of the MS of which one of the parties has the nationality;

c. spouses:

– the court which has jurisdiction in matrimonial matters;

– the court / courts of the last common habitual residence for at least 1 

year.

International Financial 
Support

Jurisdiction: choice of court, article 4 (1)

Other conditions:

• the conditions mentioned above have to be met at the time the choice of 

court agreement is concluded or at the time the court is seised;

• in writing;

• not towards obligations related towards minors;

International Financial 
Support

International Financial Support

A Choice of court clause in a pre or ante nuptial agreement is 

a form of divorce planning”

“Divorce planning is forum shopping?

or 

Divorce planning prevents forum shopping?”
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Applicable law: choice of law, art 15 EMR jo 

art 7 and 8 HP 2007

• article 7 HP: choice of law for a particular proceeding;

• article 8 HP: choice of law, unlimited application

International Financial 
Support

Applicable law: conditions art 7 HP 2007

• always choice of law for the law of the forum and only for that particular 

proceedings;

• re maintenance obligations towards children under 18 and adults;

• in writing or in any medium, the information contained in which is 

accessible so as to be usable for subsequent reference.

International Financial 
Support

Unlimited choice of law: art 8 HP 2007

• choice of law: “at any time”;

a. law of the nationality of one of the parties;

b. law of the habitual residence of one of the parties

c. law to be applied or in fact applied to matrimonial property regime;

d. law to be applied or in fact applied to their divorce or legal 

separation.

International Financial 
Support
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Other conditions art 8 HP 2007

• at the time of designation;

• in writing or in any sustainable medium;

• signed by both parties;

• not in relation to children under 18 or vulnerable adults;

• whether renunciation is allowed, will be determined by law of habitual 

residence 

• fully informed and aware of consequences 

International Financial 
Support

International Financial Support

“a maintenance obligation, drawn up in a Dutch notarial deed, 

signed by both parties, is directly enforceable in any Member 

State, without any exequatur. The same applies for a Dutch 

divorce covenant approved by the court”

“What about a maintenance waiver in an English pre or ante-

nuptial agreement?”

Authentic documents, art 2 (3) & 48 (1) EMR

• a document … relating to maintenance obligations, …  formally drawn up 

or registered as an authentic instrument in the member state of origin;

• an arrangement relating to maintenance obligations concluded with 

administrative authorities of the member states of origin or authenticated 

by them

International Financial 
Support
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Authentic documents, art 2 (3) & 48 (1) EMR

• court settlements and authentic instruments which are enforceable in the 

Member State of origin shall be recognised… and enforceable… in the same 

way as decisions…

International Financial 
Support

International Financial Support Issues

Recognition and enforcement
• EMR only deals with the recognition and enforcement of maintenance orders

• Abolishes exequatur (almost): art. 17 and 26 EMR, i.e. direct enforceability; 

no declarations of enforceability (except UK and Dk) (Two‐speed Europe)

• Central Authorities: assistance and information, art. 51, 53 (including pre‐

action) + art. 61 EMR

• Free Legal Aid for CA in case of financial support for minors (<21), art. 46

International Financial 
Support

International Financial Support Issues

Recognition and enforcement
• Enforcement by the recipient State, art. 41

• No review as to substance, art. 42

• Access to Justice + right legal aid , art. 44‐47

• Maintenance not status, art. 22

• EMR takes precedence over Hague Maintenance Convention in EU, art. 69

• Nationality / domicile UK/Ireland: art. 2 (3)

International Financial 
Support
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International Financial Support Issues

Recognition and enforcement

• Getting an order/enforcing it: out‐/ingoing

• Not just orders, but also:

– Court decisions, art. 2(1) (1)

– Court settlements, art 2(1)(2)

– Authentic instruments, art. 2 (3) + art. 48: see below

– Court, incl. administrative authorities: art. 2 (2) + Annex X;

• Not just spouses / children: R (11)/A.1; but also other relationships

International Financial 
Support

International Financial Support Issues

Recognition and enforcement
• Article 11 MR: 

“(…) The scope of this Regulation should cover all maintenance obligations 

arising from a family relationship, parentage, marriage or affinity, in order to 

guarantee equal treatment of all maintenance  creditors. For the purpose of this 

Regulation, the term ‘maintenance obligation’should be interpreted 

autonomously.”

International Financial 
Support

International Financial Support

“What jurisdiction does a Dutch Court have to deal with 

maintenance for a Dutch wife who has lived in New York for 10 

years with her American husband and now returns to the 

Netherlands with her Dutch children after serious domestic 

violence from the husband in the USA?”
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International Financial Support Issues

Effect of EMR on non-EU members

• unification of  recognition and enforcement of orders in Europe

• Effect on non‐European states?  Decision ECJ in Owusu (C‐281/02); NJ 

2007, 369; [2005] QB 801

• EMR has precedence over Hague Maintenance Convention in EU, art69 

(2)

International Financial 
Support

International Financial Support Issues

Thank you!

Sandra Verburgt

Divorce lawyer and mediator

verburgt@delissenmartens.nl

International Financial 
Support
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Family Lawyers and Divorce Mediators (vFAS) and a fellow of the International Academy 

of Matrimonial Lawyers (IAML), for which body she is serving as a Vice President of the  

European Chapter and further as a Co-ordinating Chair of the Hague Committees, 
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Marge and the Maintenance Regulation 4/2009

General
provisions
(article 3)

•(a) habitual residence 
defendant

•(b) habitual residence 
creditor

•(c) and (d) 
maintenance request 
ancillary to 
proceedings 
concerning status of a 
person or concerning 
parental responsibility, 
except sole 
nationality/domicile 

Choice of court 
(article 4)

• (1a) court or courts of 
Member State in which 
one of the parties is 
habitually resident

• (1b) court or courts 
of Member State of 
which one of the 
parties has the 
nationality

•(1c) spousal 
maintenance: 1. court 
which has jurisdiction 
to settle their dispute 
in matrimonial 
matters; 2. court or 
courts of Member 
State, which was the 
spouses' last common 
habitual residence

appearance
of the 

defendant
(article 5)

•unless appearance 
was entered to 
contest jurisdiction

Subsidiary
jurisdiction
(article 6)

•if article 3, 4 and 5 
do not provide for a 
competent court the 
courts of the Member 
State of the common 
nationality of the 
parties has 
jurisdiction

Forum
necessitatis
(article 7)

•if article 3, 4, 5 and 
6 do not provide for 
a competent court, 
the court of a 
Member State may 
hear the case if 
proceedings cannot 
reasonably be 
brought or 
conducted or would 
be impossible in a 
third State, with 
which the dispute is 
closely connected

Limit on 
proceedings
(article 8)

•decision in a Member 
State or party to 
Hague Convention 
2007

•in which creditor is 
habitually resident

•proceedings to 
modify that decision 
or have a new 
decison given shall be 
brought before the 
same court by 
debtor, as long as 
creditor resides in 
that Member State

•exceptions in para 2

Seising of 
a court

(article 9)

•(a) at the time of 
lodging 
petition/application 
with the court

•(b) in case 
servance is 
required, at the 
time when it is 
received by the 
authority 
responsible for 
service

Examination 
as to 
jurisdiction 
(article 10) 
and
admissability 
(article 11)

•court shall consider 
jurisdiction  under 
EMR of its own 
motion

•reference is made to 
Service Regulation 
1393/2007 and 
Hague Convention 
1965

Lis pendens
(article 12)
and related
actions
(article 13)

•first court seised 
prevails. second 
court seised 
shall of its own 
motion stay its 
proceedings 
until such time 
as the 
jurisdiction of 
the court seised 
is established.

Provisional, 
including 

protective, 
measures

(article 14)

•courts of a Member 
State have 
jurisdiction for 
provisional 
measures, even if 
another Member 
State has 
jurisdiction as to 
the substance of 
the matter

Jurisdiction

Sandra L.A. Verburgt

Advocaat
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2566 LB Den Haag

Postbus 18598

2502 EN Den Haag

T +31 (0)70 311 54 11
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 HOW TO TRY AN INTERNATIONAL CHILD ABDUCTION CASE  

UNDER THE HAGUE CONVENTION   

  
   By Robert D. Arenstein1 
 295 Madison Avenue 
 New York, New York 10017 
 (212) 679-3999 
 E Mail-   arensteinlaw@aol.com 
   

Introduction 

 
 As our society becomes increasingly globally connected through the ease of 

international air travel, the advent of the internet, and the strength of international 

commerce, it is inevitable that family relationships will also enjoy international diversity.  

However, when parents from diverse national origins decide to dissolve their 

matrimonial ties, parental preferences concerning where to raise the children of that 

marriage can result in conflict. In response to the growing problem of international child 

abduction, approximately 97 countries have now adopted the Hague Convention on the 

                                                           
  1 A Fellow of the American Academy of Matrimonial Lawyers and the International Academy of Family 
Lawyers. A Member of the New York, New Jersey, Florida and District of Columbia Bars. I have tried, 
advised, participated and served as an expert witness in over four hundred hague cases. 
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Civil Aspects of International Child Abduction [Hague Convention].2  Since the Treaty is 

fairly new in the United States, the attorney's job is often twofold.  First, the attorney 

must, as always, represent his or her client vigorously.  Second, the attorney is often 

faced with the task of educating both the bench and the bar on the provisions and the 

proper application of the Convention. 

Abduction of the Child[ren] 

 A parent in a Contracting State who discovers that his or her child[ren] has been 

wrongfully abducted to the United States or is being wrongfully retained in the United 

States usually contacts the Central Authority in the United States or in the State of the 

child[ren]'s habitual residence.3  Either Central Authority will mail the Petitioner a 

Request for Return form which will be filled out4 and returned to that Central 

Authority.5  The United States Central Authority also forwards a pamphlet called 

"International Parental Child Abduction6."  If the Request for Return has been filed with 

a foreign Central Authority it will be forwarded to the United States Central Authority. 

                                                           
   2 Hague Convention, on the Civil Aspects of International Child Abduction, October 25, 
1980, reprinted in  19 I. L. M. 1501 [hereinafter Hague Convention].  

    3 Hague Convention, supra note 1, Article 8 ("Any person, institution or other body 
claiming that a child has been removed or retained in breach of custody rights may 
apply either to the Central Authority of the child's habitual residence or to the Central 
Authority of any other Contracting State for assistance in securing the return of the 
child."). 

    4 Hague Convention, supra note I, Art. 8 (Lists all information that must be included on 
the Request for Return form).  

    5 Alternatively, the Petitioner may apply for return directly to the United States Central 
Authority, the United States Department of State Bureau of Consular Affairs in 
Washington, D.C. or contact an attorney in the United States directly to assist in filing a 
Request for Return in the United States. 

    6Available from the U.S. Department of State. 
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 Once the United States Central Authority has received the Request for Return, 

a Central Authority representative who handles cases from the child[ren]'s state of 

habitual residence7, will try to put the Petitioner in touch with a lawyer in the state in 

which the child[ren]is most likely being retained.8 

 During the initial phone contact, the Petitioner will generally relate to the attorney 

his or her version of the story of the abduction or retention.  The attorney should then 

explain the Petitioner's options.9  Often the abducting parent has obtained an ex parte 

Order of Protection, Restraint or even Temporary Custody in the United States.10  Such 

ex parte Orders are common in Hague Cases.11  The abducting spouse often seeks the 

protection of the courts in his or her "new" country by alleging spousal abuse, child 

                                                           
    7 The term "habitual residence" will be discussed in depth under the heading "Building 
the Case." 

    8 It is of course preferable to retain an attorney who has experience with the Hague 
Convention, but this is not always possible.  Although the Department of State is in 
contact with many attorneys who have handled Hague cases throughout the country, 
there is a shortage of attorneys who are comfortable taking a Hague case.  Often 
attorney's network with each other for quick Hague educations. 

     9 Such options may include the following: trying to obtain a voluntary return which can 
be negotiated by the Central Authority or an attorney; trying to settle out of court, which 
is easier on the children and less expensive; or filing a formal Notice of Petition Under 
the Hague Convention and Petition for Return of Children to Petitioner Under the 
Hague Convention.   

     10 Hague Convention, supra note 1, Article 17 (The sole fact that a decision relating to 
custody has been given or entitled to recognition in the requested state, is not grounds 
for refusing to return the child[ren] under the Convention.); Meredith v. Meredith, 759 
F.Supp. 1432 (D.Ariz1991), Mahoney v. Mahoney  02 CIV 981 (So. Dist NY Brieant  J. 
2002)  

     11 Oftentimes the Petitioner has not been served with these ex parte orders, so the 
attorney should make a diligent effort to determine what procedural moves the 
abducting parent has taken in the United States.  This will be most important if the left-
behind parent comes to the United States and attempts to see the child[ren].  If there is 
an order keeping the Petitioner away from the abductor and/or the child[ren], the police 
may become involved and thereby complicate matters even further. 
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abuse or fear of re-abduction.12  These Orders and proceedings may be stayed by the 

court entertaining the Hague Petition upon the bringing of an Order to Show Cause 

(discussed later). Such a stay is permitted, but not required. See Mahoney v. Mahoney, 

supra. 

 

Role of the Fax Machine 

 The International Child Abduction Remedies Act [ICARA]13 establishes the 

procedures for the implementation of the Hague Convention in the United States.  One 

of the more useful provisions of ICARA can be found in §6 whereby the rules of 

evidence are relaxed for Hague Convention cases.14  §6 provides that documents need 

not be authenticated in order to be admitted into evidence in a Hague case,15 therefore, 

the fax machine may be the lawyer's best friend in one of these cases.  Due to distance 

problems and speed requirements16 in Hague Convention cases, the United States 

                                                           
     12 One judge sitting on a Hague case said he would be surprised to find a case 
involving children and parents where there was no accusation of abuse. 

     13 International Child Abduction Remedies Act, 22 U.S.C. 11601 et. seq. Public Law 
100-300 100th Congress [H.R. 3971, 29 April 1988].  

     14  Id., 22 U.S.C. 9005, §6 ("With respect to any application to the United States 
Central Authority, or any petition to a court under section 4, which seeks relief under the 
Convention, or any other documents or information included with such application or 
petition or provided after such submission which relates to the application or petition, as 
the case may be, no authentication of such application, petition, document, or 
information shall be required in order for the application, petition, document, or 
information to be admissible in court."). 

     15 Id.   

     16 Hague Convention, supra note 1, Article 1 (It is the purpose of the Convention to 
secure a prompt return of abducted children.); see also, Hague Convention, supra note 
1, Article 11 ("The judicial or administrative authorities of Contracting States shall act 
expeditiously in proceedings for the return of children."); see also, Hague Convention, 
supra note 1, Article 11 (A Hague Convention case should not exceed a six (6) week 
period from the date of commencement of the action until the proper authority has 
decided the case.). 



 
5 

courts have permitted documents with copies of signatures to be entered into evidence.  

The attorney may also fax his or her retainer agreement to the potential client and 

receive a signature within minutes.  The client and the attorney can then make 

arrangements for the retainer fee to be deposited directly into the attorney's trust 

account by wire deposit.  Representation can then start within a short period time. 
 

EXPEDITED PROCEEDINGS.  

The Convention’s drafters envisioned a streamlined process that would lead to 

the abducted child’s prompt return to his or her habitual residence. The Convention 

provides that “[c]ontracting [nation-]States shall act expeditiously in proceedings for the 

return of children. The goal of ICARA is that the Country Addressed will reach a 

decision as to where the custody hearings will take place within six weeks. If a 

determination has not been made in six weeks, then “[t]he applicant or the Central 

Authority of the requested State . . . shall have the right to request a statement of the 

reasons for the delay[ed proceedings].” Moreover, a reply from the Country Addressed 

shall be provided as to the reason for the delayed proceedings. 

In a case involving the return of children to a parent in Mexico, the March court 

interpreted the term “prompt” to apply to the nature of the court proceedings.  This ruling 

was confirmed by the appellate court.  The March court stated that “[ICARA] provides a 

generous authentication rule.”  “No authentication of such application, petition, 

document or information shall be required in order for the application, petition, 

document or information to be admissible in court.” The March court clarified that, “the 

provision served to expedite rulings on petitions for the return of children wrongfully 
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removed or retained.  Expeditious rulings are critical to ensure that the purpose of the 

treaty—prompt return of wrongfully removed or retained children—is fulfilled.” 

CIVIL AND NONEXCLUSIVE REMEDY.    

ICARA is intended as a civil remedy.  Although the term “wrongful abduction” 

suggests criminal conduct, ICARA is not designed as an extradition treaty.  Unlike the 

extradition process, where the criminal is returned to the United States to face charges, 

ICARA was enacted to facilitate return of the child to the nation of habitual residence.17 

Upon the child’s arrival at the location of habitual residence, the courts of the habitual 

residence may further resolve custody disputes.   

In addition, ICARA is a nonexclusive remedy   The Convention provides the 

Central Authority with “[t]he power… to order [the] return of the child at any time .  For 

instance, in Zajaczkowski, the court ordered the prompt return of the child, adopting the 

writ of habeas corpus as a procedural device to be used in conjunction with ICARA 

remedies. 

Elements of a Cause of Action under the Convention 

 In order to have a cause of action for return it must first be determined that the 

Convention is applicable to the particular case.  Certain elements must first be met in 

order for the Convention to apply; i.e. the child[ren] sought must be under sixteen 

16years of age18 and have been wrongfully removed or retained away from the habitual 

                                                           
.  
   
     18 Hague Convention, supra note 1 Article 4 
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residence of the child[ren]19. The Convention does not apply if either the country of 

habitual residence of the child[ren] or where the child[ren] is being retained is not a 

signatory to the Convention.20 

 

Building the Case 

 The attorney representing the left-behind parent must show, by a preponderance 

of the evidence,21 that a child[ren] under the age of sixteen (16) years 22 was removed 

from the child[ren]'s state of habitual residence,23 in breach of a right of custody 

attributable to the Petitioner24 which the Petitioner had been exercising25 at the time of 

the wrongful removal.26  Note that Article 1227 permits the authority, hearing the case, to 

refuse to return a child[ren] who was wrongfully removed or retained if the Petitioner 

waited more than one year after the removal or retention to file the Petition28 and the 

                                                           
     19 Hague Convention, supra note 1 Article 3. 

     20 Grimer v. Grimer, 1993 WL 142995 (USDC Kan. 19930), Currier v. Currier, 1994 
WL392606(D.N.H. 1994). 

     21 ICARA, supra note 12, 42 U.S.C. 11603(e), §4. 

     22 Hague Convention, supra note 1, Article 4. 
 It is important to note that the Convention ceases to apply once the child[ren] 
attains the age of sixteen (16) years regardless of a pending petition. 

     23 Hague Convention, supra note 1, Article 1. 

     24 Hague Convention, supra note 1, Articles 3 and 5. 

     25 Hague Convention, supra note 1, Article 3. 

     26 Hague Convention, supra note 1, Article 1. 

     27 Hague Convention, supra note 1, Article 12. 

     28 This one year time period does not bar a Petitioner from bringing a case, but 
instead adds to the Respondent's defense that the child[ren] is well settled in his or her 
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child[ren] is settled in its new environment.  The court, however, may still order a return, 

if it finds it appropriate, even if the child[ren] is settled in its new environment and more 

than one year has passed.  

 

Habitual Residence 
  

 The attorney has to prove that the child[ren] was removed from or retained away 

from the country of habitual residence29 of the child[ren].  Habitual residence was 

purposely left undefined by the drafters of the Convention in order to leave room for 

judicial interpretation and flexibility and in order to prevent mechanical application of the 

term.30 1      Friedrich v. Friedrich 78 F3d 1060 (6th Cir. 1996) held that a person having 

valid custody rights to a child under the law of the country of the child's habitual 

residence cannot fail to "exercise" those custody rights under the Hague Convention 

short of acts that constitute clear and unequivocal abandonment of the child.  Once it 

determines that the parent exercised custody rights in any manner, the court should 

stop - completely avoiding whether the parent exercised the custody rights well or badly. 

  In Sealed Appellant v Sealed Appellee  --- F.3d —, 2004 WL 2915345 (5th 

                                                                                                                                                                                           
new state.  This will be discussed further. 

     29 Hague Convention, supra note 1, Article 4 ("The Convention shall apply to any child 
who was habitually resident in a Contracting State immediately before any breach of 
custody of access rights.").  

     30 Perez-Vera Report, supra note 21, ¶III B (The Autonomous Nature of the 
Convention.); see also, In Re Bates, No. CA 122.89, High Court of Justice, Family Div'n. 
Ct. Royal Court Justice, United Kingdom (1989);, Mozes v. Mozes, 239 F.3d 1067(9th 
Cir, Jan. 2001),  (Part of Materials) Levesque v. Levesque, 816 F.Supp. 662 (D.Kan. 
1993), citing Meredith v. Meredith, 759 F.Supp. 1432, 1433 (D.Ariz. 1991), Matter of 
David B. v. Helen O.(Fam.Ct. N.Y. Cty., 1995) 164 Misc.2d 566. 
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Cir.(Tex.)) the Fifth Circuit Court of Appeals adopted the reasoning from Friedrich II and 

held that in the absence of a ruling from a court in the child's country of habitual 

residence, when a parent has custody rights under the laws of that country, even 

occasional contact with the child constitutes "exercise" of those rights. To show failure 

to exercise custody rights, the removing parent must show the other parent has 

abandoned the child. It held that under the law of Australia, the children's country of 

habitual residence, the father was "exercising" his rights of custody when the mother 

removed the children. It also held that no custody suit need be pending for the mother's 

removal to be wrongful under the Convention. 

           In Croll v Croll,  229 F.3d 133 (2d Cir.2000), Mrs. Croll removed her 

daughter from Hong Kong to the United States in violation of her custody agreement 

with Mr. Croll. Mr. Croll filed an ICARA petition seeking her return to Hong Kong.  Under 

their agreement, Mrs. Croll maintained sole  "custody, care, and control" of the child, 

and Mr. Croll had a right of   "reasonable access."  The agreement also provided that 

the child "not be removed from Hong Kong until she attains the age of 18 years" without 

leave of court or consent of the other parent.  The district court concluded that this ne 

exeat clause created rights of custody under the Convention and granted Mr. Croll's 

petition. In reversing, the Croll majority relied on three main conclusions: (1) that Mr. 

Croll's ne exeat right was not a right to determine the child's place of residence, but only 

a limitation on Mrs. Croll's right to determine the child's place of residence;  (2) that his 

ne exeat right could not be exercised absent removal;  and (3) that the history and 

drafters' intent of the Hague Convention supported the view that a ne exeat right was 

not  custodial. IThe Second circuit held that a ne exeat right is not custodial. In reaching 
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its view that the ne exeat right was only a limitation, the Court relied in part on how the 

particular agreement gave Mrs. Croll the sole "custody, care, and control" of the child, 

and thus the sole  right to determine her place of residence within Hong Kong.  The 

Fourth and Ninth Circuits  had agreed with this conclusion. (See  Fawcett v. McRoberts, 

326 F.3d 491, 500 (4th Cir.2003), cert. denied --- U.S. ----, 124 S.Ct. 805, 157 L.Ed.2d 

732 (2003);  Gonzalez  v. Gutierrez, 311 F.3d 942, 954 (9th Cir.2002).  

  In  Furnes v Reeves,  362 F.3d 702 (11th Cir., 2004), the Eleventh Circuit 

distinguished Croll because it involved Norwegian law and Plaintiff Furnes's ne exeat 

right had to be be considered in the context of his additional decision-making rights by 

virtue of his joint “parental responsibility" under Norwegian law. In reaching its view that 

the ne exeat right was only a limitation, the Croll majority relied in part on how the 

particular agreement in Croll gave Mrs. Croll the sole "custody, care, and control" of the 

child, and thus the sole right to determine Christina's place of residence within Hong 

Kong.  The Eleventh Circuit noted that under Norways "Children Act", parental 

responsibility is broadly defined to include the right "to make decisions for the child in 

personal matters."  Where parents exercise "joint parental responsibility" but the child 

lives with only one parent, the parent with whom the child resides has decision-making 

authority "concerning important aspects of the child's care," but not all aspects of the 

child's  care.  While the parent with whom the child resides has the authority  to 

determine where the child will live within Norway, the Children Act grants a parent with 

joint parental  responsibility, decision-making authority over whether the child lives 

outside Norway. Both parents must consent to the child moving abroad. This  joint  

parental responsibility effectively gave the father the right, generally referred to  as a "ne 
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exeat " right, to determine whether the child could live outside of Norway with her 

mother. The Eleventh Circuit held that Furnes's rights to his daughter under Norwegian 

law were the type of rights that entitled him to the return of his child under the express 

terms of the Hague Convention.  The court held that “rights of custody" included "rights 

relating to the care of the person of the child," and in particular, "the right to determine 

the child's place of   residence." Furnes's ne exeat right  granted him the substantive 

right (albeit a joint right) to determine whether the child lives within or outside Norway, 

and thus the right to determine jointly with Reeves the child's place of residence.  This 

ne exeat right in the context of Furnes's retained rights  constitutes a "right of custody" 

as defined in the Convention. 

 Habitual residence is not defined by a specified period of time, it is more a state 

of being or a state of mind.31  In that regard, it differs from the "home state" analysis 

under the UCCJA and the PKPA32 which clearly uses six (6) months as a bench mark.  

Habitual residence can technically be established after only one day.33  "The leading 

view is that habitual residence is the permanent physical residence of the child as 

distinguished from the legal residence or domicile."34 If a family decides to move, 

permanently, to another country and thereafter the parents sell the family home, quit 

                                                           
     31 Perez-Vera, supra note 21 . 

     32 PKPA, supra note 38. 

      33 Although a decision in the New York Supreme Court, Kings County (Cohen v. 
Cohen, Index No. 22490/93, August 1993) posed, but left unanswered, the following 
question, ". . .whether one party may change their mind as to a move to another country 
and thereby negate an apparent change in the child's habitual residence."  

     34 William Hilton, Litigation under the Convention on the Civil Aspects of International 
Child Abduction, Done at the Hague on 25 Oct 1980: An Overview (1992) (on file with 
the author), See Mozes v. Mozes,, supra 
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their jobs and purchase a residence in another country, the family has effectively 

changed the habitual residence of the child[ren].35  Therefore, if one parent then 

decides the move was not what he or she really wanted, the child[ren] cannot simply 

and unilaterally be removed from the "new" habitual residence.36   

 To establish a basis for asserting habitual residence the attorney must carefully 

gather all relevant data from the client.  This may appear to be an obvious instruction, 

but it can often prove to be a difficult task.  Aside from the common difficulties involved 

in getting unfavorable details from a client, the Hague attorney may confront cultural 

and lingual differences that hinder the communication process.  Oftentimes it is difficult 

to explain to a client, in his or her second language, that the Hague proceeding is not a 

custody proceeding at all.  The attorney must carefully explain that the Hague hearing 

will determine only where the custody hearing should take place, not who will have 

custody of the child[ren].  The attorney will also find that this rule must be reinforced 

time and again as the client insists on describing how negligent the other parent can be 

and has been.  

 To avoid certain misunderstandings, the attorney should attempt to collect any 

and all documents regarding the family such as affidavits from teachers and neighbors 

regarding how "settled" the child[ren] were in the foreign jurisdiction.  To accomplish 

this, it may be necessary for the client to contact his or her foreign lawyer in order to 

obtain the pertinent documents.37  

                                                           
     35 D'Assignies v. Escalante, (No. BD 051876, Super. Ct. of Cal. December 9, 1991) 
(citing In re Bates, HighCourt of Justice, Family Division, United Kingdom; February 23, 
1989). Mahoney v. Mahoney, supra 

     36 Cohen v. Cohen, supra note 31, But see Diorinou v. Mezitis 237 F3d 133 (2d Cir, 
2001) where other parent acquiesced to change of residence. 

     37 If the client does not have an attorney in his or her home country, it may be 
necessary to have the client obtain foreign counsel in order to make access to 
necessary documentation quicker and simpler.  
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 The attorney has other sources of information that he or she may not be aware 

of.  The Central Authority in the child[ren]'s state of habitual residence may have 

documents on record that will assist the attorney in building his or her case.  For 

instance, the attorney may discover that it is difficult to show that the client had a right of 

custody of the child[ren] at the time of the removal. Based on information from the 

government and the American Embassy, the foreign Central Authority may be able to 

gain access to documents that the attorney and client cannot. 

 The issue of habitual residence can be a controlling factor as to whether an 

abduction will apply under the Hague Convention.  In one case, Santiago v. Lopez38, 

the court ruled that children, who lived with their parents on a United States military 

base in Germany for nine years, were not habitual residents of Germany.  In contrast, in 

a more recent Federal Court of Appeals case, Friedrich v. Friedrich39, the court ruled 

that under the case of Dare v. Secretary of the Air Force40, children living on an army 

base were habitual residents of the country in which the base was located.41   

 

Rights of Custody and Rights of Access 

 A right of custody and/or a right of access "may arise in particular by operation of 

law or by reason of judicial or administrative decision, or by reason of an agreement 

having legal effect under the law of that State."42  For example, if custody has already 

                                                           
     38 Index No.71083-91 (S.Ct.of New York, County of Bronx, August, 1992). 

     39 983 F.2d. 1396 (6thCir.1993), 78 F3d 1060 (6th Cir, 1996) 

     40 608 F.Supp. 1077 (D.Del.1985), aff'd no opinion (3rd Cir.1986). 

     41 This is true regardless of the fact that the parents may be citizens of another 
country or domiciled outside that country.  In point of fact, military personnel retain, as 
their legal residence, their last place of residence prior to entry into service. 

     42 Hague Convention, supra. note 1, Article 3; see Roy Peter Costa v. Debra Jean 
Costa, (U.K. 1991) High Court of Justice, Family Division CA 518/91; see also In re C  
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been awarded to one parent then that parent has a right of custody.  If the other parent 

has been granted visitation rights, then that parent has a right of access.  This right of 

access, though, is not sufficient in and of itself to qualify as a right of custody sufficient 

to order a return under the Convention. In a very controversial case, the Second Circuit 

in a 2-1 decision ruled in the case of Croll v. Croll   that a ne exeat order did not give a 

“right of custody” under the treaty.43 In a stinging dissent, Justice Sotomayor is critical of 

the majority looking at “right of custody” as a pure custody terminology. The Croll  

decision was distinguished in a First Circuit Case,  Whallon v. Lynn, 44,  the court 

discusses that Croll’s ne exeat clause was one of a negative right and in this case the 

ne exeat was a positive right 

 If one parent suspects that the other might abduct the child[ren], that parent may 

obtain a court order that prevents the other parent from leaving the jurisdiction with the 

child[ren]. This is known as a ne exeat order. This too may give the parent a right of 

custody as defined by Article 3 and 5 of the Hague Convention.45 

 There are times however when the notion of who has a right of custody becomes 

clouded.46  If parents are married and have not begun any divorce or custody 

proceedings, and thus have joint custody, the United States views them as having an 

equal right of custody of the child[ren].  However, this may not be true in other countries.  

In a situation where the child was born out of wedlock, many countries will give a 

superior right of custody to the mother.  Custody rights are defined by the laws of the 
                                                           
  43 Croll v. Croll, 229 F3d. 133 ( 2nd Cir, 2000) , 122 S.Ct. 340, 151 L.E. 2d 256. 
cert.denied (10/09/2001) 
 
  44 Whallon v. Lynn      2000WL1610609  (1st Cir, 2000) 
 
     45 Hague Convention, supra note 1, Article 3 & 5; see Costa supra note 40, but see 
Croll v. Croll supra note 41. 

     46 It, therefore, becomes the job of the attorney to explain to the judge that the right of 
custody can mean different things. 
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country of the child's habitual residence,47 so the attorney may have to do some 

research into rights of custody and access in the foreign jurisdiction prior to filing the 

petition. 

 A parent does not have to have actual physical custody to be exercising rights of 

custody.  Decisions regarding the child's well-being, including the right to determine the 

place of residence of the child[ren], are considered rights of custody.48  In the case of 

Costa v. Costa,49 the court found that, "the right to determine a child's place of 

residence is therefore included among the rights of custody to which Article 3 applies.50"  

Therefore, if a court or a parent must approve a relocation of a child[ren], that very fact 

gives rise to a recognizable non-custodial "right of custody" within the meaning of the 

Convention51 

 In an Australian case, C v. C,52 the court found that a clause in a custody order 

stating that "neither the husband or the wife shall remove the child from Australia 

without the consent of the other..." was sufficient to find that the father had rights of 

custody.53  Although the father did not have the right to determine the place of 

residence within Australia, he did have the right to decide whether the child remained in 

Australia or lived anywhere outside that country.54 

                                                           
     47 Meredith v. Meredith, 759 F.Supp. 1432, 1434(D.Ariz.1991). 

     48 Hague Convention, supra note 1 Article 5. 

     49 Costa supra note 40.  

     50 Id. 

     51  Costa, supra note 40, but see Croll v. Croll, supra Note 41. 

     52 1 FLR 403 (1989), 1 WLR 654 (1989). 

     53 Id. 

     54 Id. 
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 In some instances, it may be beneficial to obtain a custody decree prior to 

applying for return of the child[ren] under the Convention.  An order which is based, in 

part, upon a finding that there was a wrongful removal or retention within the meaning of 

Article 3 may speed up the process of return.55  Even if there is a custody decree, the 

Convention does not require its enforcement or recognition;56 "it only seeks to restore 

the factual custody arrangements that existed prior to the wrongful removal or 

retention."57 

 Custody rights must have actually been exercised by the left-behind parent at the 

time of the breach by the abducting parent, or would have been exercised but for the 

breach, in order for the Convention to apply.58  The burden is on the petitioner to prove 

that his or her custody rights were or would have been exercised.  The burden is on the 

party opposing return to prove the nonexercise of custody rights.59 

 For example, in Meredith v. Meredith60, Mrs. Meredith brought an action under 

the Hague Convention, in the United States, claiming that her child was wrongfully 

removed from England by the child's father.  Mrs. Meredith had taken her child to 

France, on December 7, 1989, with the consent of the child's father.  A few weeks later, 

she telephoned her husband and notified him that she would not be returning to Arizona 

with their child.  Instead, she moved to England without notifying her husband and, with 

the help of her family, concealed her whereabouts from him. 

                                                           
     55 51 Fed. Reg. 10498, 10506 (1986). 

     56 Hague Convention, supra note 1, Article 17. 

     57 51 Fed. Reg. at 10507(1986). 

     58 Id. 

     59 Hague Convention, supra note 1, Article 13. 

     60 759 F.Supp. 1432 (D.Ariz.1991). 
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 On April 26, 1990, Mr. Meredith was awarded custody by an Arizona court after 

Mrs. Meredith had been served with notice, through her parents, and given an 

opportunity to be heard to which she had not responded.  A month later, Mr. Meredith, 

with the help of an attorney in England, regained physical custody of the child and 

brought her back to the United States.  It was after the child's removal that Mrs. 

Meredith filed a petition under the Convention. 

 The Court determined that Mrs. Meredith only had physical possession of the 

child rather than legal rights of custody at the time of the removal, even though prior to 

the custody order both parents had legal custody and denied the petition.61 

Article 15 Ruling - Decision of Wrongful Removal or Retention 

 Under Article 15, the Treaty provides that the judicial or administrative 

authorities, prior to issuing an order for the return of the child[ren], can request that the 

authorities of the state of habitual residence of the child[ren] issue a decision stating 

that the removal or retention was wrongful under their laws.62  It is very helpful to have 

the Central Authority or the court of the foreign country issue such a determination prior 

to bringing the petition for return, if possible.  It can be argued that this determination, 

though not binding, is certainly persuasive evidence on the issue of wrongful removal.  If 

this has not been done in advance and the judge requests it, this could further unduly 

delay the return of the child[ren] until such a determination is rendered. 

 
Immigration and the Hague Convention 

The Hague Convention on the Civil Aspects of International Child Abduction focuses on 

issues of residency, not citizenship. It is important to note that the Convention does not 

confer any immigration benefit. Anyone seeking to enter the United States who is not a 

                                                           
     61 Id. at 1436. 

     62 Hague Convention, supra note 1 Article 15. 
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United States citizen must fulfill the appropriate entry requirements, even if that person 

was ordered by a court to return to the United States. This applies to children and 

parents involved in any child abduction case including a Hague Convention case. 

When a taking parent in a Hague Abduction Convention case is ineligible to enter the 

United States under United States immigration laws, the parent may be paroled for a 

limited time into the United States through the use of a Significant Public Benefit Parole 

in order to participate in custody or other related proceedings in a United States court. 

Drafting the Hague Convention Papers 

 It is important to stress that time is of the essence in a Hague Convention case.63  

The lawyer may and should begin drafting the petitioning papers immediately. The 

actual Hague Petition generally requires only a small amount of case specific 

information and therefore may be drafted before meeting with the client in the United 

States.  For these purposes, the information in the Request for Return is often 

sufficient.  The Petitioner usually wishes to come to the United States as soon as 

possible in order to see the child[ren].  In such a case it is necessary to obtain a stay of 

any Orders of Restraint or Protection quickly.  Note that immediate contact with the 

abducting parent may not be advisable if the Petitioner believes the abductor may again 

flee with the child[ren].  The attorney should use his or her best judgment. 

Warrant in Lieu of Writ of Habeas Corpus 

                                                           
     63 Hague Convention, supra note 1, Article 11 (The Convention requires that Hague 
cases proceed promptly and expeditiously); Hague Convention, supra note 1, Article 12 
(Creates an additional defense if an action is not brought within one year between the 
abduction and the date of filing the Petition for Return.); Also, the more swiftly the 
attorney acts, the less time there is for the abducting parent to learn of the proceedings 
and re-abduct or secrete the child[ren].   
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 If the client has an idea of where the abducting parent and child[ren] are, but is 

concerned that the abductor may flee again, an Order for Issuance of Warrant In Lieu 

of Writ of Habeas Corpus may be prepared and filed early in the proceeding.  Such a 

Writ, once signed by a judge, permits the proper authorities to take the child[ren] into 

custody to be presented to the court for the Hague Convention hearing.  The document 

may be modeled after the following: 

 

 

ORDER FOR ISSUANCE OF WARRANT IN LIEU OF WRIT OF HABEAS CORPUS 

The Convention on the Civil Aspects of International Child[ren] Abduction, done at the 

Hague on 25 Oct 1980 and International Child Abduction Remedies Act, 42 U.S.C. 

11601 et. seq. 

 Upon the reading and filing of the PETITION FOR RETURN OF THE CHILD 

PURSUANT TO THE CONVENTION  and the International Child Abduction Remedies 

Act and Petitioner's PETITION FOR A WARRANT IN LIEU OF WRIT OF HABEAS 

CORPUS, it appears that (NAME OF CHILD[REN]) are persons under sixteen (16) 

years of age, are illegally held in custody, confinement or restraint by (NAME OF 

ABDUCTING PARENT) (and her family) at (specific location of child[ren]) and from 

which it appears that a Warrant should issue in lieu of Writ of Habeas Corpus. 
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 ORDERED, that a Warrant of Arrest issues out of and under the Seal of the 
[name of court] directed to any peace officer within the State of [name of state where 
the  are being held] commanding the peace officer to take into protective custody 
(NAME OF CHILD[REN]) and release (NAME OF CHILD[REN]) to the Petitioner or 
his/her agent; and it is further  
 
 ORDERED, that this case shall be heard at a hearing scheduled on the      day of     
,     at      o'clock in the fore/afternoon of that day at                                                , or as 
soon thereafter as counsel may be heard; and it is further  
 
 ORDERED, that the peace officer serve a copy of the following listed documents 
on [NAME OF ABDUCTOR] and execute and deliver to Petitioner the appropriate proof 
of service thereof: 
 
(1) Warrant In Lieu of Writ Habeas Corpus; and 
 
(2)  Notice of Petition Under Hague Convention; and 
 
  (3) Petition For Return of Child[ren] To Petitioner. 
 
 ORDERED, that Petitioner or his agent shall not remove (NAME OF 
CHILD[REN])  from the (name of the state) pending further order of this Court, and it is 
further, 
 
 ORDERED, that this Order gives any peace officer within the (name of state] the 
authority to search [name of place Petitioner believes the child[ren] are being held), or 
any other place where (NAME OF CHILD[REN]) are reasonably believed to be present, 
for the purpose of determining whether (NAME OF CHILD[REN]) are present. 
 
                                                                       
         J. S. C. 
 Notice of Petition Under the Hague Convention 
 
 The next likely document to be drafted is the Notice of Petition.  This document 
provides the abducting parent with the following: the case caption naming the Petitioner 
and Respondent; the existence of the Hague Convention64 and ICARA65; the date, 
place and time of the hearing; notice that Respondent's personal appearance is 
required at the Hague hearing; and the attorney's address and telephone number.66  
The following is a good model:  
                                                           
     64 See generally, Hague Convention, supra note 1.   

     65  See generally, ICARA, supra note 12.     

     66 The Notice of Petition can be copied almost directly from a previous Notice.  They 
do not change very much from case to case. 
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NOTICE OF PETITION UNDER HAGUE CONVENTION 
The Convention on the Civil Aspects of International Child Abduction, done at the 

Hague on 25 Oct. 1980 and International Child Abduction Remedies Act, 42 
U. S. C. 11601 et. seq. 

 
NOTICE is hereby given to                 , that a PETITION FOR RETURN OF 

CHILD[REN] (Copy attached) has been filed with the             Court of the 
State of           , County of       . 

 
A hearing on this matter will be held at                 at the Courthouse located at                                             

on the     day of     , 199 , or as soon thereafter as counsel may beard. 
 
YOU ARE ORDERED TO APPEAR PERSONALLY AT THE HEARING. 
 
Dated:                         
         
                                                                            
          Attorney, Esq.   
 TO:  Respondent  
   
   

 

 Petition for the Return of the Child[ren] to Petitioner 

 Finally, the attorney must prepare, file and serve the Petition for Return of the 

Child[ren] to Petitioner.67  This document is generally broken down into sections.68  

 The Preamble informs the court that the Petitioner is moving under the Hague 

Convention and that the text of the Hague Convention and ICARA are annexed with the 

papers.  The objectives of the Hague Convention, which are to secure a prompt return 

of the abducted child[ren]69 and to ensure that the rights of the Petitioner in one 
                                                           
     67 The Petition for Return can be copied from a previous Petition.  The form need not 
change from Petition to Petition. 

     68 Such sections include: Preamble; Jurisdiction; Status of Petitioner and Child[ren]; 
Removal and/or Retention of Child[ren] By Respondent; Custody Proceedings in [Name 
of country from which child[ren] were abducted]; Relief Requested; Notice of Hearing; 
Attorneys' Fees and Costs (Convention Article 26 and/or 42 U.S.C. 11607). 

     69 Hague Convention, supra note 1, Article 1(a); E. Perez-Vera, Hague Conference on 
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Contracting State are respected by other Contracting States,70 should also be clearly 

stated.  The most important thing for a lawyer to keep in mind when drafting papers for 

a Hague Convention case is that, more often than not, the primary purpose of the 

papers is to educate both the bench and the bar on the Hague Convention.71   

 Under the heading Jurisdiction, the attorney should simply state that ICARA 

gives the U.S. courts jurisdiction over the case.72 

 The third heading is the Status of Petitioner and Child.  Here the attorney sets 

forth the elements of the cause of action.  The Hague Convention applies to cases 

where a child under the age of sixteen (16) years 73 has been removed from his or her 

state of habitual residence,74 in breach of right of custody of Petitioner 75 which the 

                                                                                                                                                                                           
Private International Law, Convention on the Civil Aspects of International Child 
Abduction: Convention and Recommendation Adopted by the Fourteenth Session and 
Explanatory Report 23, ¶II B (provisional ed. April 1981) (available on BBS electronic 
bulletin board maintained by the Office of William M. Hilton.  The access number is 
(408) 246-0387) [hereinafter Perez-Vera Report]. 

     70 Hague Convention, supra note 1, Article 1(b); see also Id. at ¶II B 16. 

     71 See, Hague Convention, supra note 1, Article 19 (Such an education will involve, 
among other things, informing the presiding justice and your opposing counsel that the 
Hague Convention is only to determine what Contracting State has jurisdiction over any 
and all custody issues.  This will become most important when your opposition begins to 
defend against the Hague Petition.  If the judge allows issues of custody to be tried, the 
purpose of the Hague Convention is defeated.  Remember, first and foremost, the 
Hague is a jurisdictional Convention!) 

     72 ICARA, supra note 12, 22 U.S.C. 9003(a), §4 ("JURISDICTION OF THE COURTS.-
The courts of the States and the United States district courts shall have concurrent 
original jurisdiction of actions arising under the Convention."). 

     73 Hague Convention, supra note 1, Article 4. 

     74 Hague Convention, supra note 1, Article 1. 

     75 Hague Convention, supra note 1, Articles 3 and 5. 
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Petitioner had been exercising76 at the time of the wrongful removal or retention.77  The 

attorney should annex a copy of the original [Request for Return] form with the Petition. 

 The section entitled Removal and/or Retention of Child[ren] by Respondent sets 

forth, generally, the approximate date of the alleged abduction and states that the 

abduction was wrongful under Article 3 of the Hague Convention.78  This section of the 

Petition may be written very generally by merely stating the existence of a right of 

custody, but the issue will become more complicated at the Hague hearing where 

opposing counsel may defend against the Petition by alleging that the Petitioner never 

had any right of custody.79  This will be covered in more depth under the heading 

"Defenses to the Hague Convention." 

 Finally, this section should state as specifically as possible where the Petitioner 

believes the child[ren] are being held in the United States and that the child[ren]'s 

habitual residence is the foreign jurisdiction. 

 Custody Proceedings in [name of country] should reference (and annex) any 

papers regarding proceedings in the State of habitual residence, including orders or 

                                                           
     76 Hague Convention, supra note 1, Article 3. 

     77 Hague Convention, supra note 1, Article 1. 

     78 Hague Convention, supra note 1, Article 3 (This is the client's cause of action.  A 
removal or retention is considered wrongful where: "(a) it is in breach of rights of 
custody attributed to a person, ..., under the law of the State in which the child was 
habitually resident immediately before the removal or retention; and (b) at the time of 
the removal or retention those rights were actually exercised, either jointly or alone, or 
would have been so exercised but for the removal or retention.").   

     79 Hague Convention, supra note 1, Article 3 ("The rights of custody mentioned in sub-
paragraph (a) above, may arise in particular by operation of law or by reason of a 
judicial or administrative decision, or by reason of an agreement having legal effect 
under the law of that State."  Such rights include: orders of protection and/or restraint 
issued by the State of habitual residence; orders of custody either temporary or 
permanent; equal rights of custody attributable to both parents as a matter of law; and 
rights of visitation.). 
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decrees issued by the courts of that state.80  Here the attorney should cite Article 1681 

which gives the court entertaining the Hague Petition the authority to stay other 

proceedings regarding the same parties and the same child[ren].  This may also be 

done by an Order to Show Cause filed in the same Court and served upon the 

Respondent.   

 Provisional Remedies refers to requests such as the Warrant in Lieu of Habeas 

Corpus which is based upon the belief that the abducting parent will again remove and 

secrete the child[ren]. 

 The section called Relief Requested can be drafted like any court order.  For 

instance the attorney may choose to respectfully request the following: (a) an order 

directing a prompt return; (b) the issuance of a warrant; (c) the direction of notice; (d) an 

order staying other proceedings; (e) an order directing Respondent to pay Petitioner's 

costs and fees; and (f) any other and further relief . . . . 

 The attorney should, under the heading Notice of Hearing, state the law under 

which notice is being given.  For example, "pursuant to 42 U.S.C. 11603(c)82 the 

Respondent shall be given notice according to" and then state the appropriate law. 

 The Hague Convention makes a provision for attorney fees.83  The attorney may 

want to ask for fees under the heading Attorney's Fees and Costs [Including 
                                                           
     80 Again, note that the ex parte orders are no more determinative than any United 
States order.  See note 6.  

     81 Hague Convention, supra note 1, Article 16 ("After receiving notice of the wrongful 
removal or retention of a child under Article 3, the judicial or administrative authorities of 
the Contracting State to which the child has been removed or in which the child has 
been retained shall not decide on the merits of rights of custody until it has been 
determined that the child is not to be returned under this Convention or unless an 
application under this Convention is not lodged within a reasonable time following 
receipt of the notice."). 

     82 ICARA, supra note 8, 42 U.S.C. 11603(c), §4 ("NOTICE.-Notice of an action 
brought under subsection (b) shall be given in accordance with the applicable law 
governing notice in interstate child custody proceedings.). 
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Transportation Expenses] Pursuant to Convention Article 26 and/or 22 U.S.C. 9007) 

and submit a bill for fees incurred to date in the case.84  If this strategy is taken, a 

request should also be made for the court to reserve judgment over any further fees. 

 The above documents can be verified by the client via fax, therefore, the papers 

may be drafted, filed and served without the client having to be present in the United 

States.85 

 

Choosing a Forum- FEDERAL OR STATE COURT 

 Any court of competent jurisdiction can entertain a Hague Convention case.  

Usually cases are brought in state court because most attorneys who practice family 

law are more familiar with state courts, however, ICARA gives both federal and state 

courts jurisdiction over Hague Convention cases.86   Therefore, the attorney should 

carefully consider where the Petition should be brought.  Since the Federal courts do 

not normally hear custody cases, a federal judge may be better able to look solely at the 

legal issue of jurisdiction, as required by the Convention, without becoming clouded by 

the custody issues.  "Local law regarding ultimate issues of custody are inappropriate 

and irrelevant."87  However, the practitioner may still feel more comfortable in the state 

courts in which he or she normally practices.   
                                                                                                                                                                                           
     83 Hague Convention, supra note 1, Article 26. 

     84 When an Order for Return is granted, the court is required to order the person 
who removed or retained the child[ren] to pay the necessary expenses incurred by and 
on behalf of the petitioner "including court costs, legal fees, foster home or other care 
during the course of the proceedings in the action and transportation costs related to the 
return of the child unless the respondent establishes that such order would be clearly 
inappropriate" 22 U.S.C. §9007(b)(3). 

     85 For those clients who are unable to read english, remember to alter the verification 
to say, "The above referenced papers have been read to me. . . ."). 

     86 ICARA, supra note 9, 22 U.S.C. 9003(a) & (b).   

     87 Keane v. Courtwright No. 91-DR-40-066 (Family Court for the 5th Judicial Circuit 
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 If an attorney chooses to bring the action in state court, he or she should 

consider different local or state courts that handle family cases.  For instance, a local 

court or judge may be perceived to display bias toward a local abducting parent.  In that 

case it may be wiser to bring the action in federal court. Although a case could be 

brought in either the Federal or the State Courts, there have been various methods 

used to try to remove the case from a particular court. A case brought in the State Court 

may be removed to the Federal Court under the Federal Removal Statute.88 Further, a 

case  could be denied a hearing in the Federal Court under the Younger Abstention 

Doctrine.89 

 

Serving the Respondent 

 ICARA provides that notice of a Petition under the Hague Convention must be 

effectuated according to "the applicable law governing notice in interstate child custody 

proceedings."90  In the United States, the relevant federal law is the Parental 

Kidnapping Prevention Act [PKPA]91 which dictates that the Uniform Child Custody 

Jurisdiction Act [UCCJA] 92 governs the issue of notice.93  The UCCJA requires that 

"reasonable notice and an opportunity to be heard" be provided to the Respondent.94  

This does not specifically require personal service, but in a Hague Convention case, the 

                                                                                                                                                                                           
of S.C. April 16, 1991). 

  88 In Matter of Makmoud 1997 WL 43254 (ED NY Dearie,J 1997) 
  89 Grieve v. Tamerin 269 F3d 149, (2nd Cir. 10/17/20010  
     90 ICARA, supra note 12, 42 U.S.C. 11603(c), §4. 

     91 Parental Kidnapping Prevention Act, 28 U.S.C.A. 1738A [hereafter PKPA]. 

     92 Uniform Child Custody Jurisdiction Act [hereinafter UCCJA]. 

     93 PKPA, supra note 37, 28 U.S.C.A. 1738A [?]. 

     94 Domestic Relations Law §75-e (McKinney's Consolidated Laws of New York). 
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Notice of Petition and the Petition for Return should ideally be personally served in 

order to forestall any notice challenge.  Of course this is not always possible, especially 

if the Respondent's whereabouts are unknown. 

 Often times the Respondent is staying with family in the United States and the 

Petitioner has a good idea of where to begin looking for the Respondent and the 

child[ren].  In a case like this, service may be simple.  Additionally, frequently the 

abducting party has availed him or herself of the local courts and obtained an ex parte 

order which has been served upon the client.  When appearing at any scheduled 

hearing, with or without your own stay, it is easy to serve the Petition on the 

Respondent or the Respondent's attorney.   

 

Defenses and Exceptions Under the Hague Convention and Rebutting Those 

Defenses 

 Articles 12,95 1396 and 2097 of the Hague Convention provide the defenses 

available to the Respondent in a Hague case.  Such defenses include alleging that: the 

Petitioner had no right of custody or access at the time of the removal or retention98; the 

Petitioner was not exercising his or her right of custody99; the Petitioner acquiesced to 

the removal or retention100; there is grave risk that a return would expose the child[ren] 

to harm or an intolerable situation101;  the  child[ren] is of appropriate age and degree of 

                                                           
     95 Hague Convention, supra note 1, Article 12. 

     96 Hague Convention, supra note 1, Article 13. 

     97 Hague Convention, supra note 1, Article 20. 

     98 Hague Convention, supra note 1, Article 3. 

     99 Hague Convention, supra note 1, Article 3. 

     100 Hague Convention, supra note 1, Article 13(a). 

     101 Hague Convention, supra note 13(b). Friedrich v. Friedrich 78 F3d. 1060, (6th Cir, 
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maturity and objects to the return102; the child[ren] is settled in the new environment103; 

and/or a return would not be permitted by "the fundamental principles of the requested 

state relating to the protection of human rights and fundamental freedoms."104   

 These exceptions however, in light of Article 19, are narrowed to prohibit the 

making of custody decisions at this level.105  Article 19, therefore, should be kept in 

mind to rebut issues and testimony that border on issues of custody and parental 

fitness.   

 

 A Return Would Place the Child[ren] in Grave Risk of Danger 

 Article 13 allows an authority to refuse to return a wrongfully abducted child if 

there is a grave risk that the child[ren] would be placed in an intolerable situation or 

exposed to physical or psychological harm by being returned to the State of habitual 

residence.106  Read along with Article 19107, the 13(b) exception has been interpreted to 

mean protecting the child[ren] from harm that may occur in the State,108 not at the 

hands of the Petitioner.109 
                                                                                                                                                                                           
1996), Blondin v. Duboois, 238 F3d. 153, (2nd Cir, 2001)  

     102 Hague Convention, supra note 1, Article 13. 

     103 Hague Convention, supra note 1, Article 12. 

     104 Hague Convention, supra note 1, Article 20. 

     105 Hague Convention, supra note 1, Article 19 ("A decision under this Convention 
concerning the return of that child shall not be taken to be a determination on the merits 
of any custody issue."). 

     106 Hague Convention, supra note 1, Article 13(b). 

     107 Hague Convention, supra note 1, Article 19. 

     108   An example today, in 2015, would be the "grave risk" of returning a child to Iraq 
(although Iraq is not a signatory, it is an example of a situation that itself poses a "grave 
risk" of harm). 

     109   see Gsponer v. Johnstone, 12 FamLR 7 (Family Court of Australia), 
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 The burden on the Respondent is to prove by clear and convincing evidence110 

that there is a grave risk that the child[ren] will be subject to harm if returned.  The 

burden of proof on the Petitioner is only a preponderance of the evidence. Therefore, it 

is clear that the Convention is drafted to encourage return of abducted children.   

 The Child[ren] Objects to the Return 

 There is an additional provision of Article 13 (unlettered) which allows for the 

judicial or administrative authority to consider the child[ren]'s wishes.  This, however, 

depends upon the child[ren]'s age and degree of maturity.111  In the case of Sheikh v. 

Cahill112, the New York Supreme Court ruled that the child, who was nine (9) years old, 

had not obtained an age and degree of maturity to warrant the court to make the child's 

views dispositive.  The court found that the in camera interview revealed that the child 

preferred to stay in the United States because of being wooed by his father during his 

summer vacation visitation.  The court further found that the child's reaction to his 

summer vacation was expected given his age and degree of maturity. 

 

 The Child[ren] is Settled in the New Environment (One Year Elapsed) 

 Article 12 states that even if proceedings had been commenced after the 

expiration of one year the court shall order the return of the child unless it is 

                                                                                                                                                                                           
Zimmerman v. Zimmerman, (Dallas County, Texas, 255th Judicial District). In this case, 
the court ordered the return of the child to England and found that the Respondent did 
not meet the burden of proof(clear and convincing evidence) to show that the child 
would be subject to grave risk of harm if returned to the State of habitual residence 
(England).  If "grave risk" was determined to be the return of the child[ren] to the 
petitioner, then the case would become a custody case. 

     110 ICARA, supra note 6, 42 U.S.C. 11603(e)(2), §4. 

     111 Hague Convention, supra note 1, Article 13. 

     112 Sheikh v. Cahill, 546 N.Y.S.2d. 517, 522(Sup.1989). 
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demonstrated that the child is now settled in its new environment.113  This 

exception provides a defense to an abducting parent in a case where the proceedings 

were not started within one year after the abduction.  The judge would then have to 

determine whether or not the child is settled in his or her new environment.  However, if 

the time elapsed is less than one year, even if the child is settled in this new 

environment, the court must order the return of the child to the state of Habitual 

Residence, unless the child comes under one of the other exceptions of the Convention. 

 

 A Return Conflicts with the Fundamental Freedoms of the Requested 

State114 

  Another exception, provided under Article 20, allows for the court to refuse 

to order the return of the child[ren] "if this would not be permitted by the fundamental 

principles of the requesting State relating to the protection of human rights and 

fundamental freedoms."115  This article functions as a safety valve for a member country 

to not return a child[ren] to a country where the rights of freedom have been abridged.  

In addition it might dovetail with Article 13(b) with regard to a return in the event of a 

grave risk of danger to that country.  Yugoslavia, which was signatory, could have this 

problem if the Treaty still applies to its various new states. 

 

The Burden of Proof 

 The Respondent's burden of proof, in defending against the Petition for Return, 

is to prove either by clear and convincing evidence116 that the Article 13(b)117 or Article 
                                                           
     113 Hague Convention, supra note 1, Article 12. 

     114 Hague Convention, supra note 1, Article 20. 

     115 Hague Convention, supra note 1, Article 20. 

     116 ICARA, supra note 6, 22 U.S.C. 9003(e)(2), §4. 
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20118 exceptions apply or by a preponderance of the evidence119 that any other Article 

12120 or the other Article 13121 exceptions apply.  The Petitioner's burden of proof is 

always preponderance of the evidence.122   

 

Awaiting the Decision 

 Under the provisions of Article 11 of the Hague Convention,123 the judge must act 

expeditiously.  If a decision has not been made within six (6) weeks of the date of the 

commencement of the action, the Petitioner or the United States Central Authority has 

the right to request a statement from the authority regarding the reason for the delay.124   
                                                                                                                                                                                           
     117 Hague Convention, supra note 1, Article 13(b) (Even if a removal or retention has 
been determined to have been wrongful, an authority may deny a return if "there is a 
grave risk that his or her return would expose the child to physical or psychological 
harm or otherwise place the child in an intolerable situation."). 

     118 Hague Convention, supra note 1, Article 20 ("The return of the child under the 
provisions of Article 12 may be refused if this would not be permitted by the 
fundamental principles of the requested State relating to the protection of human rights 
and fundamental freedoms."). 

     119 ICARA, supra note 9, 42 U.S.C. 11603(e)(2), §4. 

     120 Hague Convention, supra note 1, Article 12 (The Hague Convention provides that 
an authority may refuse to return a child[ren] who has been wrongfully removed or 
retained if: the Petitioner waited longer than one (1) year after the wrongful removal or 
retention to file the Petition; the Respondent can demonstrate that the child[ren] is 
settled in the new environment; or where the authority has reason to believe the 
child[ren] has been taken to another State.).   

     121 Hague Convention, supra note 1, Article 13 (excluding 13(b)) (Even if a removal or 
retention is been determined to have been wrongful, an authority may deny a return if: 
the Petitioner was not exercising his or her right of custody at the time of the removal; 
or, depending on the degree of maturity and age of the child[ren], the child[ren] objects 
to being returned.). 

     122  see supra note 111. 

     123 Hague Convention, supra note 1, Article 11. 

     124 Id. 
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Payment of Costs and Fees 

  Of major interest to attorneys handling cases under the Hague Convention 

is Section 22 U.S.C. §9007, which provides for the award of cost and fees under the 

Convention and ICARA.125  The Act, in paragraph 2, provides that petitioner may be 

required to bear the cost of legal counsel or advisors, court costs incurred in connection 

with their petitions and travel costs for the return of the child involved and any 

accompanying persons unless a return is ordered or the case is covered by Federal or 

State legal assistance programs.  It should be noted that many countries across the 

world provide funding for counsel in bringing a case for return of the child in their 

countries.  The United States opted against this part of the Convention. Paragraph 3 

states that any court ordering the return of a child pursuant to an action brought under 

this Act "must order the respondent to pay necessary expenses incurred by or on 

behalf of petitioner, including court costs, legal fees, foster home, or other care 

during the course of the proceeding and transportation costs relating to the 

return of the child, unless the respondent establishes that such order would be 

clearly inappropriate."126  This inquiry, therefore, is not into the Respondent's ability to 

pay but into the inappropriateness of requiring the Respondent to pay.  It is very clear 

that when a petition is brought under the Hague Convention and a successful return is 

accomplished, than the judge must award counsel fees to the successful party.  This 

may be very helpful in being able to get an attorney to represent a client. In addition, 

Courts have ruled that the Foreign Attorney who assisted in the case may also be 

compensated under the Federal Statute. 127 

                                                           
     125 22 U.S.C. § 9007(b) 

     126 22 U.S.C. §9007(b)(3). 

  127 See Distler v. Distler, 26 Fed Supp. 2d 723 (D.C. NJ 1998  



 
33 

 

Order for Return and the Problems of Return 

 Once a Request for Return of the child[ren] to the state of that child's habitual 

residence has been granted, the question then becomes which parent the child[ren] is 

to return with.  In some cases the court orders that the abducting parent return to the 

state of habitual residence with the child[ren] in order for a custody proceeding to take 

place there.  In other instances, the court turns the child[ren] over to the parent who 

petitioned for the return.  The outcome depends upon the facts and circumstances of 

each case. 

 It is important to remember that this is a civil treaty.  Its purpose is to ensure the 

return of a child[ren] to his or her habitual residence in an orderly, expeditious manner. 

Criminal actions should not be enforced against the abducting parent once that parent 

has returned to the country of habitual residence with the child[ren].128   

 Criminal actions can have a detrimental effect on the child[ren], especially when 

the child[ren] is present to witness the arrest of one of its parents.  This is not and was 

not the intention of this treaty.   

 

Conclusion 

 It is a good idea to collect as much of the case law around the country and 

around the world as possible.  To be able to argue issues of terminology and theories 

                                                           
  128 There was one particular instance where the court ordered that the abducting 
mother return to Germany with the children.  The parents had agreed that no criminal 
action was to be brought against her, however, once the mother arrived at the airport 
the police retained her for the initial abduction of the children.  Therefore, it is a better 
idea for the nonabducting spouse to be responsible for the return of the child[ren].  
Thonemann v. Thonemann, Supreme Court of the State of New York, Rockland County, 
Index No. 3438-93, 1993.     
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under the terms of this Convention, the law is now developing in this country   Each new 

case which is undertaken brings to the forefront a new decision which further construes 

and helps to write the law in the United States. 

 Learning and developing arguments which can be used to further reduce child 

abduction throughout the world is a good by-product of the Convention.  Educating 

judges across the country that just because a party has abducted a child to their 

courtroom does not give that judge a right to hear the merits of a case thereby allowing 

an abducting parent to pick their forum is our task.  It is important that this convention 

be given full opportunity to make the world a little bit smaller and protect children by 

reducing abductions throughout the world. 
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HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW 
FOURTEENTH SESSION FINAL ACT 

 
 Excerpts containing the text of the 
 

1980 Hague Convention 
 on the Civil Aspects of 

International Child Abduction 
 
 Final Act of the Fourteenth Session 
 
 The undersigned, Delegates of the Governments of Argentina, Australia, Austria, 
Belgium, Canada, Czechoslovakia, Denmark, the Arab Republic of Egypt, Finland, 
France, the Federal Republic of Germany, Greece, Ireland, Israel, Italy, Japan, 
Jugoslavia, Luxemburg, the Netherlands, Norway, Portugal, Spain, Surinam, Sweden, 
Switzerland, Turkey, the United Kingdom of Great Britain and Northern Ireland, the 
United States of America and Venezuela; and the Representatives of the Governments 
of Brazil, the Holy See, Hungary, Monaco, Morocco, the Union of Soviet Socialist 
Republics and Uruguay participating by invitation or as Observer,convened at the 
Hague on the 6th October 1980, at the invitation of the Government of the Netherlands, 
in the Fourteenth Session of the Hague Conference on Private International Law. 
 
 Following the deliberations laid down in the records of the meetings, have 
decided to submit to their Governments-- 
     
       A. The following draft Conventions-- 
CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION 
 
  The States signatory to the present Convention, firmly convinced that the 
interests of children are of paramount importance in matters relating to their custody, 
desiring to protect children internationally from the harmful effects of their wrongful 
removal or retention and to establish procedures to ensure their prompt return to the 
State of their habitual residence, as well as to secure protection for rights of access, 
 
  Have resolved to conclude a Convention to this effect, and have agreed 
upon the following provisions-- 
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  CHAPTER I -- SCOPE OF THE CONVENTION 
 
  Article 1 
 
  The objects of the present Convention are-- 
 
  (a)  to secure the prompt return of children wrongfully removed to or 
retained in any contracting State; and 
 
  (b)  to ensure that rights of custody and of access under the law of one 
Contracting State are effectively respected in the other Contracting States. 
 
 
  Article 2 
 
  Contracting States shall take all appropriate measures to secure within 
their territories the implementation of the objects of the Convention.  For this purpose 
they shall use the most expeditious procedures available. 
 
  Article 3 
 
  The removal or the retention of a child is to be considered wrongful 
where-- 
 
  (a)  it is in breach of rights of custody attributed to a person, an 
institution or any other body, either jointly or alone, under the law of the State in which 
the child was habitually resident immediately before the removal or retention;  and 
 
  (b)  at the time of removal or retention those rights were actually 
exercised, either jointly or alone, or would have been so exercised but for the removal 
or retention. 
 
  The rights of custody mentioned in sub-paragraph (a) above, may arise in 
particular by operation of law or by reason of a judicial or administrative decision, or by 
reason of an agreement having legal effect under the law of that State. 
 
  Article 4 
 
  The Convention shall apply to any child who was habitually resident in a 
Contracting State immediately before any breach of custody or access rights.  The 
Convention shall cease to apply when the child attains the age of 16 years. 
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  Article 5 
 
  For the purposes of this Convention-- 
   
  (a) 'rights of custody' shall include rights relating to the care of the 
person of the child and, in particular, the right to determine the child's place of 
residence; 
 
  (b) 'rights of access' shall include the right to take a child for a limited 
period of time to a place other than the child's habitual residence. 
 
 
  CHAPTER II -- CENTRAL AUTHORITIES 
 
  Article 6 
 
  A Contracting State shall designate a Central Authority to discharge the 
duties which are imposed by the Convention upon such authorities. 
 
  Federal States, States with more than one system of law or States having 
autonomous territorial organizations shall be free to appoint more than one Central 
Authority and to specify the territorial extent of their powers.  Where a State has 
appointed more than one Central Authority, it shall designate the Central Authority to 
which applications may be addressed for transmission to the appropriate Central 
Authority within that State. 
 
  Article 7 
 
  Central Authorities shall co-operate with each other and promote 
co-operation amongst the competent authorities in their respective States to secure the 
prompt return of children and to achieve the other object's of this Convention. 
 
  In particular, either directly or through any intermediary, they shall take all 
appropriate measures-- 
 
  (a) to discover the whereabouts of a child who has been wrongfully 
removed or retained; 
 
  (b)  to prevent further harm to the child or prejudice to interested parties 
by taking or causing to be taken provisional measures; 
 
  (c)  to secure the voluntary return of  the child or to bring about an 
amicable resolution of the issues; 
 
  (d)  to exchange, where desirable, information relating to the social 
background of the child; 
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  (e)  to provide information of a general character as to the law of their 
State in connection with the application of the Convention; 
 
  (f)  to initiate or facilitate the institution of judicial or administrative 
proceedings with a view to obtaining the return of the child and, in a proper case, to 
make arrangements for organizing or securing the effective exercise of rights of access; 
 
  (g)  where the circumstances so require, to provide or facilitate the 
provision of legal aid and advice, including the participation of legal counsel. and 
advisers; 
 
  (h)  to provide such administrative arrangements as may be necessary 
and appropriate to secure the safe return of the child; 
 
  (i)  to keep each other informed with respect to the operation of this 
Convention and, as far as possible, to eliminate any obstacles to its application. 
 
 
  CHAPTER III -- RETURN OF CHILDREN 
 
  Article 8 
 
  Any person, institution or other body claiming that a child has been 
removed or retained in breach of custody rights may apply either to the Central 
Authority of the child's habitual residence or to the Central Authority of any other 
Contracting State for assistance in securing the return of the child. 
 
  The application shall contain-- 
 
  (a)  information concerning the identity of the applicant, of the child and 
of the person alleged to have removed or retained the child; 
 
  (b)  where available, the date of birth of the child; 
 
  (c)  the grounds on which the applicant's claim for return of the child is 
based; 
 
  (d)  all available information relating to the whereabouts of the child and 
the identity of the person with whom the child is presumed to be. 
 
  The application may be accompanied or supplemented by-- 
 
  (e)  an authenticated copy of any relevant decision or agreement; 
 
  (f)  a certificate or an affidavit emanating from a Central Authority, or 
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other competent authority of the State of the child's habitual residence, or from a 
qualified person, concerning the relevant law of that State; 
 
  (g)  any other relevant document. 
 
 
  Article 9  
 
  If the Central Authority which receives an application referred to in Article 
8 has reason to believe that the child is in another Contracting State, it shall directly and 
without delay transmit the application to the Central Authority of that Contracting State 
and inform the requesting Central Authority, or the applicant, as the case may be. 
 
  Article 10 
 
  The Central Authority of the State where the child is shall take or cause to 
be taken all appropriate measures in order to obtain the voluntary return of the child. 
 
  Article 11 
 
  The judicial or administrative authorities of Contracting States shall act 
expeditiously in proceedings for the return of children. 
 
  If the judicial or administrative authority concerned has not reached a 
decision within six weeks from the date of commencement of the proceedings, the 
applicant or the Central Authority of the requested State, on its own  initiative or if asked 
by the Central Authority of the requesting State,  shall have the right to request a 
statement of the reasons for the delay.  If a reply is received by the Central Authority of 
the requested State, that Authority shall transmit the reply to the Central Authority  of 
the requesting State, or to the applicant, as the case may be. 
 
  Article 12 
 
  Where a child has been wrongfully removed or retained in terms of Article 
3 and, at the date of the commencement of the proceedings before the judicial or 
administrative authority of the Contracting State where the child is, a period of less than 
one year has elapsed from the date of the wrongful removal or retention, the authority 
concerned shall order the return of the child forthwith. 
  The judicial or administrative authority, even where the proceedings have 
been commenced after the expiration of the period of one year referred to in the 
preceding paragraph, shall also order the return of the child, unless it is demonstrated 
that the child is now settled in its new environment. 
 
  Where the judicial or administrative authority in the requested State has 
reason  to believe that the child has been taken to another State, it may stay the 
proceedings or dismiss the application for the return of the child. 
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  Article 13 
 
  Notwithstanding the provisions of the preceding Article, the judicial or 
administrative authority of the requested State is not bound to order the return  of the 
child if the person, institution or other body which opposes its return establishes that-- 
 
  (a)  the person, institution or other body having the care of the person 
of the child was not actually exercising the custody rights at the time of removal or 
retention, or had consented to or subsequently acquiesced in the removal or retention; 
or 
 
  (b)  there is a grave risk that his or her return would expose the child to 
physical or psychological harm or otherwise place the child in an intolerable situation. 
 
  The judicial or administrative authority may also refuse to order the return 
of the child if it finds that the child objects to being returned and has attained an age and 
degree of maturity at which it is appropriate to take account of its views. 
 
  In considering the circumstances referred to in this Article, the judicial and 
administrative authorities shall take into account the information relating to the social 
background of the child provided by the Central Authority or other competent authority 
of the child's habitual residence. 
 
  Article 14 
 
  In ascertaining whether there has been a wrongful removal or retention 
within the meaning of Article 3, the judicial or administrative authorities of the requested 
State may take notice directly of the law of, and of judicial or administrative decisions, 
formally recognized or not in the State of the habitual residence of the child, without 
recourse to the specific procedures for the proof of that law or for the recognition of 
foreign decisions which would otherwise be applicable. 
 
 
 
  Article 15 
 
  The judicial or administrative authorities of a Contracting State may, prior 
to the making of an order for the return of the child, request that the applicant obtain 
from the authorities of the State of the habitual residence of the child a decision or other 
determination that the removal or retention was wrongful within the meaning of Article 3 
of the Convention, where such a decision or determination may be obtained in that 
State. The Central Authorities of the Contracting States shall so far as practicable assist 
applicants to obtain such a decision or determination. 
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             Article 16 
 
  After receiving notice of a wrongful removal or retention of a child in the 
sense of Article 3, the judicial or administrative authorities of the Contracting State  to 
which the child has been removed or in which it has been retained shall not decide on 
the merits of rights of custody until it has been determined that the child is not to be 
returned under this  Convention or unless an application under this Convention is not 
lodged within a reasonable time following receipt of the notice. 
 
  Article 17 
 
  The sole fact that a decision relating to custody has been given in or is 
entitled to recognition in the requested State shall not be a ground for refusing to return 
a child under this Convention, but the judicial or administrative authorities of the 
requested State may take account of the reasons for that decision in applying this 
Convention. 
 
  Article 18 
 
  The provisions of this Chapter do not limit the power of a judicial or 
administrative authority to order the return of the child at any time. 
 
  Article 19 
 
  A decision under this Convention concerning the return of the child shall 
not be taken to be a determination on the merits of any custody issue. 
 
  Article 20 
 
  The return of the child under the provisions of Article 12 may be refused if 
this would not be permitted by the fundamental principles of the requested State relating 
to the protection of human rights and fundamental freedoms. 
 
 
  CHAPTER IV -- RIGHTS OF ACCESS 
 
  Article 21 
 
  An application to make arrangements for organizing or, securing the 
effective exercise of rights of access may be presented to the Central Authorities of the 
Contracting States in the same way as an application for the return of a child. 
 
  The Central Authorities are bound by the obligations of co-operation which 
are set forth in Article 7 to promote the peaceful enjoyment of access rights and the 
fulfillment of any conditions to which the exercise of those rights may be subject. The 
Central Authorities shall take steps to remove, as far as possible, all obstacles to the 
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exercise of such rights. 
 
  The Central Authorities, either directly or through intermediaries, may 
initiate or assist in the institution of proceedings with a view to organizing or protecting 
these rights and securing respect for the conditions to which the exercise of these rights 
may be subject. 
 
 
  CHAPTER V -- GENERAL PROVISIONS 
 
  Article 22 
 
  No security, bond or deposit, however described, shall be required to 
guarantee the payment of costs and expenses in the judicial or administrative 
proceedings falling within the scope of this Convention. 
 
  Article 23 
 
  No legalization or similar formality may be required in the context of this 
Convention. 
 
  Article 24 
 
  Any application, communication or other document sent to the Central 
Authority of the requested State shall be in the original language, and shall be 
accompanied by a translation into the official language or one of the official languages 
of the requested State or, where that is not feasible, a translation into French or English. 
 
  However, a Contracting State may, by making a reservation in accordance 
with Article 42, object to the use of either French or English, but not both, in any 
application, communication or other document sent to its Central Authority. 
  Article 25 
 
  Nationals of the Contracting States and persons who are habitually 
resident within those States shall be entitled in matters concerned with the application of 
this Convention to legal aid and advice in any other Contracting State on the same 
conditions as if they themselves were nationals of and habitually resident in that State. 
 
  Article 26 
 
  Each Central Authority shall bear its own costs in applying this 
Convention. Central Authorities and other public services of Contracting States shall not 
impose any charges in relation to applications submitted under this Convention. In 
particular, they may not require any payment from the applicant towards the costs and 
expenses of the proceedings or, where applicable, those arising from the participation of 
legal counsel or advisers. However, they may require the payment of the expenses 
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incurred or to be incurred in implementing the return of the child. 
 
  However, a Contracting State may, by making a reservation in accordance 
with Article 42, declare that it shall not be bound to assume any costs referred to in the 
preceding paragraph resulting from the participation of legal counsel or advisers or from 
court proceedings, except insofar as those costs may be covered by its system of legal 
aid and advice. 
          
  Upon ordering the return of a child or issuing an order concerning rights of 
access under this Convention, the judicial or administrative authorities may, where 
appropriate, direct the person who removed or retained the child, or who prevented the 
exercise or rights of access, to pay necessary expenses incurred by or on behalf of the 
applicant, including travel expenses, any costs incurred or payments made for locating 
the child, the costs of legal representation of the applicant, and those of returning the 
child. 
 
  Article 27 
     
  When it is manifest that the requirements of this Convention are not 
fulfilled or that the application is otherwise not well founded, a Central Authority is not 
bound to accept the application.  In that case, the Central Authority shall forthwith inform 
the applicant or the Central Authority through which the application was submitted, as 
the case may be, of its reasons. 
 
  Article 28 
 
  A Central Authority may require that the application be accompanied by a 
written authorization empowering it to act on behalf of the applicant, or to designate a 
representative so to act. 
           
  Article 29 
 
  This Convention shall not preclude any person, institution or body who 
claims that there has been a breach of custody or access rights within the meaning of 
Article 3 or 21 from applying directly to the judicial or administrative authorities of a 
Contracting State, whether or not under the provisions of this Convention. 
 
  Article 30 
 
  Any application submitted to the Central Authorities or directly to the 
judicial or administrative authorities of a Contracting State in accordance with the terms 
of this Convention, together with documents and any other information appended 
thereto or provided by a Central Authority, shall be admissible in the courts or 
administrative authorities of the Contracting States. 
 
   



 
44 

Article 31 
 

  In relation to a State which in matters of custody of children has two or 
more systems of law applicable in different territorial units-- 
 
  (a)  any reference to habitual residence in that State shall be construed 
as referring to habitual residence in a territorial unit of that State; 
 
  (b)  any reference to the law of the State of habitual residence shall be 
construed as referring to the law of the territorial unit in that State where the child 
habitually resides. 
 
  Article 32 
 
  In relation to a State which in matters of custody of children has two or 
more systems of law applicable to different categories of persons, any reference to the 
law of that State shall be construed as referring to the legal system specified by the law 
of that State. 
 
  Article 33 
 
  A State within which different territorial units have their own rules of law in 
respect of custody of children shall not be bound to apply this Convention where a State 
with a unified system of law would not be bound to do so. 
 
  Article 34 
 
  This Convention shall take priority in matters within its scope over the 
Convention of 5 October 1961 concerning the powers of authorities and the law 
applicable in respect of the protection of minors, as between Parties to both 
Conventions.  Otherwise, the present Convention shall not restrict the application of an 
international instrument in force between the State of origin and the State addressed or 
other law of the State addressed for the purposes of obtaining the return of a child who 
has been wrongfully removed or retained or of organizing access rights. 
 
  Article 35 
 
  This Convention shall apply as between Contracting States only to 
wrongful removals or retentions occurring after its entry into force in those States. 
 
  Where a declaration has been made under Article 39 or 40, the reference 
in the preceding paragraph to a Contracting State shall be taken to refer to the territorial 
unit or units in relation to which this Convention applies. 
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  Article 36 
 
  Nothing in this convention shall prevent two or more Contracting States, in 
order to limit the restrictions to which the return of the child may be subject, from 
agreeing among themselves to derogate from any provisions of this Convention which 
may imply such a restriction. 
 
 
  CHAPTER VI -- FINAL CLAUSES 
 
  Article 37 
 
  The Convention shall be open for signature by the States which were 
Members of the Hague Conference on Private International Law at the time Of its 
Fourteenth Session. 
 
  It shall be ratified, accepted or approved and the instruments of 
ratification, acceptance or approval shall be deposited with the Ministry of Foreign 
Affairs of the Kingdom of the Netherlands. 
 
  Article 38 
 
  Any other State may accede to the Convention. 
 
  The instrument of accession shall be deposited with the Ministry of 
Foreign Affairs of the Kingdom of the Netherlands. 
 
  The Convention shall enter into force for a State acceding to it on the first 
day of the third calendar month after the deposit of its instrument of accession. 
                
 
  The accession will have effect only as regards the relations between the 
acceding State and such Contracting States as will have declared their acceptance of 
the accession.  Such a declaration will also have to be made by any Member State 
ratifying, accepting or approving the Convention after an accession.  Such declaration 
shall be deposited at the Ministry of Foreign Affairs of the Kingdom of the Netherlands.  
This Ministry shall forward, through diplomatic channels, a certified copy to each of the 
Contracting States. 
 
  The Convention will enter into force as between the acceding State and 
the State that has declared its acceptance of the accession on the first day of the third 
calendar month after the deposit of the declaration of acceptance. 
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  Article 39 
 
  Any State may, at the time of signature, ratification, acceptance, approval 
or accession, declare that the Convention shall extend to all the territories for the 
international relations of which it is responsible, or to one or more of them. Such a 
declaration shall take effect at the time the Convention enters into force for that State. 
 
  Such declaration, as well as any subsequent extension, shall be notified to 
the Ministry of Foreign Affairs of the Kingdom of the Netherlands. 
 
  Article 40 
 
  If a Contracting State has two or more territorial units in which different 
systems of law are applicable in relation to matters dealt with in this Convention, it may 
at the time of signature, ratification, acceptance, approval or accession declare that this 
Convention shall extend to all its territorial units or only to one or more of them and may 
modify this declaration by submitting another declaration at any time. 
 
  Any such declaration shall be notified to the ministry of Foreign Affairs of 
the Kingdom of the Netherlands and shall state expressly the territorial units to which 
the Convention applies. 
   
  Article 41 
 
  Where a Contracting state has a system of government under which 
executive, judicial and legislative powers are distributed between central and other 
authorities within that State, its signature or ratification, acceptance or approval of, or 
accession to this Convention, or its making of any declaration in terms of Article 40 shall 
carry no implication as to the internal distribution of powers within that State. 
 
 
  Article 42 
 
  Any State may, not later than the time of ratification, acceptance, approval 
or accession, or at the time of making a declaration in terms of Article 39 or 40, make 
one or both of the reservations provided for in Article 24 and Article 26, third paragraph. 
No other reservation shall be permitted. 
 
  Any State may at any time withdraw a reservation it has made. The 
withdrawal shall be notified to the Ministry of Foreign Affairs of the Kingdom of the 
Netherlands. 
 
  The reservation shall cease to have effect on the first day of the third 
calendar month after the notification referred to in the preceding paragraph. 
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  Article 43 
 
  The Convention shall enter into force on the first day of the third calendar 
month after the deposit of the third instrument of ratification, acceptance, approval or 
accession referred to in Articles 37 and 38. 
 
  Thereafter, the Convention shall enter into force-- 
  
  1.   For each State ratifying, accepting, approving or acceding to it 
subsequently, on the first day of the third calendar month after the deposit of its 
instrument of ratification, acceptance, approval or accession; 
 
  2.   For any territory or territorial unit to which the Convention has been 
extended in conformity with Article 39 or 40, on the first day of the third calendar month 
after the notification referred to in that Article. 
 
  Article 44 
 
  The Convention shall remain in force for five years from the date of its 
entry into force in accordance with the first paragraph of Article 43 even for States which 
subsequently have ratified, accepted, approved it or acceded to it. If there has been no 
denunciation, it shall be renewed tacitly every five years. 
 
  Any denunciation shall be notified to the Ministry of Foreign Affairs of the 
Kingdom of the Netherlands at least six months before  the expiry of the five year 
period. It may be limited to certain of the territories or territorial units to which the 
Convention applies.  The denunciation shall have effect only as regards the State which 
has notified it. The Convention shall remain in force for the other Contracting States. 
 
 
  Article 45 
 
  The Ministry of Foreign Affairs of the Kingdom of the Netherlands shall 
notify the States Members of the Conference, and the States which have acceded in 
accordance with Article 38, of the following-- 
 
  1.   The signatures and ratifications, acceptances and approvals 
referred to in Article 37; 
 
  2.   the accessions referred to in Article 38; 
 
  3.   the date on which the Convention enters into force in 
accordance with Article 43; 
 
  4.   the extensions referred to in Article 39; 
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  5.  the declarations referred to in Articles 38 and 40; 
 
  6.  the reservations referred to in Article 24 and Article 26, third 
paragraph, and the withdrawals referred to in Article 42; 
 
  7.  the denunciations referred to in Article 44. 
 
  In witness whereof the undersigned, being duly authorized thereto, have 
signed this Convention. 
 
  Done at The Hague, on the 25th day of October 1980 in the English and 
French languages, both texts being equally authentic, in a single copy which shall be 
deposited in the archives of the Government of the Kingdom of the Netherlands, and of 
which a certified copy shall be sent, through diplomatic channels, to each of the States 
Members of the Hague Conference on Private International Law at the date of its 
Fourteenth Session. 
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Public Law 100-300 
100th Congress 

[H.R. 3971, 29 Apr 1988] 
 

42 USC 11601 et seq 
 

An Act 
 

INTERNATIONAL CHILD ABDUCTION REMEDIES ACT (ICARA)  
 
 
 
          To establish procedures to implement the Convention on the Civil Aspects of 
International Child Abduction, done at The Hague on October 25, 1980, and for other 
purposes. 
 
          Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 
 
         SEC 1. SHORT TITLE. 
 
         This Act may be cited as the "International Child Abduction Remedies Act". 
 
         SEC. 2. FINDINGS AND DECLARATIONS  [42 USC 11601] 
 
         (a)  Findings. -- The Congress makes the following findings: 
 
          (1)  The international abduction or wrongful retention of children is harmful to 
their well-being. 
 
          (2)  Persons should not be permitted to obtain custody of children by virtue of 
their wrongful removal or retention. 
 
          (3) International abductions and retentions of children are increasing, and 
only concerted cooperation pursuant to an international agreement can effectively 
combat this problem. 
 
          (4) The Convention on the Civil Aspects of International Child Abduction, 
done at The Hague on October 25, 1980, establishes legal rights and procedures for the 
prompt return of children who have been wrongfully removed or retained, as well as for 
securing the exercise of visitation rights. Children who are wrongfully removed or 
retained within the meaning of the Convention are to be promptly returned unless one of 
the narrow exceptions set forth in the Convention applies.  The Convention provides a 
sound treaty framework to help resolve the problem of international abduction and 
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retention of children and will deter such wrongful removals and retentions. 
 
 (b) DECLARATIONS. -- The Congress makes the following declarations: 
  
  (1)  It is the purpose of this Act to establish procedures for the 
implementation of the Convention in the United States. 
 
  (2) The provisions of this Act are in addition to and not in lieu of the 
provisions of the Convention. 
 
  (3) In enacting this Act the Congress recognizes- 
 
   (A) the international character of the Convention; and 
 
            (B) the need for uniform international interpretation of the Convention. 
 
  (4) The Convention and this Act empower courts in the United States 
to determine only rights under the Convention and not the merits of any underlying child 
custody claims. 
 
 
 SEC. 3. DEFINITIONS. [42 USC 11602] 
 
 For the purposes of this Act-- 
 
 (1) the term "applicant" means any person who, pursuant to the Convention, 
files an application with the United States Central Authority or a Central Authority of any 
other party to the Convention for the return of a child alleged to have been wrongfully 
removed or retained or for arrangements for organizing or securing the effective 
exercise of rights of access pursuant to the Convention; 
 
 (2) the term "Convention" means the Convention on the Civil Aspects of 
International Child Abduction, done at The Hague on October 25, 1980; 
 
 (3) the term "Parent Locator Service" means the service established by the 
Secretary of Health and Human Services under section 453 of the Social Security Act 
(42 U.S.C. 653); 
 
 (4) the term "Petitioner" means any person who, in accordance with this Act, 
files a petition in court seeking relief under the Convention; 
 
 (5)  the term "person" includes any individual, institution, or other legal entity 
or other legal entity or body; 
 
 (6) the term "respondent" means any person against whose interests a 
petition is filed in court, in accordance with this Act, which seeks relief under the 
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Convention; 
 
 (7) the term "rights of access" means visitation rights; 
 
 (8) the term "State" means any of the several States, the District of Columbia, 
and any commonwealth, territory, or possession of the United States; and 
 
 (9) the term "United States Central Authority" means the agency of the 
Federal Government designated by the President under section 7(a). 
 
 
 SEC. 4. JUDICIAL REMEDIES. [42 USC 11603] 
 
 (a) JURISDICTION OF THE COURTS. -- The courts of the States and the 
United States district courts shall have concurrent original jurisdiction of actions arising 
under the Convention. 
 
 (b) PETITIONS. -- Any person seeking to initiate judicial proceedings under 
the Convention for the return of a child or for arrangements for organizing or securing 
the effective exercise of rights of access to a child may do so by commencing a civil 
action by filing a petition for the relief sought in any court which has jurisdiction of such 
action and which is authorized to exercise its jurisdiction in the place where the child is 
located at the time the petition is filed. 
 
 (c) NOTICE. -- Notice of an action brought under subsection (b) shall be 
given in accordance with the applicable law governing notice in interstate child custody 
proceedings. 
 
 (d) DETERMINATION OF CASE. -- The court in which an action is brought 
under subsection (b) shall decide the case in accordance with the Convention. 
 
 (e) BURDENS OF PROOF. -- 
 
  (1)  A petitioner in an action brought under subsection (b) shall 
establish by a preponderance of the evidence- 
 
             (A) in the case of an action for the return of a child, that the child 

has been wrongfully removed or retained within the meaning 
of the Convention; and 

           
   (B) in the case of an action for arrangements for organizing or 

securing the effective exercise of rights of access, that the 
petitioner has such rights. 

 
  (2) In the case of an action for the return of a child, a respondent who 
opposes the return of the child has the burden of establishing- 
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   (A) by clear and convincing evidence that one of the exceptions 

set forth in article 13b or 20 of the Convention applies; and 
           
   (B) by a preponderance of the evidence that any other exception 

set forth in article 12 or 13 of the Convention applies. 
 
 (f) APPLICATION OF THE CONVENTION. -- For purposes of any action 
brought under this Act-- 
 
           (1) the term "authorities", as used in article 15 of the Convention to refer to 
the authorities of the state of the habitual residence of a child, includes courts and 
appropriate government agencies; 
 
           (2) the terms "wrongful removal or retention" and "wrongfully removed or 
retained", as used in the Convention, include a removal or retention of a child before the 
entry of a custody order regarding that child; and 
 
           (3) the term "commencement of proceedings", as used in article 12 of the 
Convention, means, with respect to the return of a child located in the United States, the 
filing of a petition in accordance with subsection (b) of this section. 
 
 (g) FULL FAITH AND CREDIT. -- Full faith and credit shall be accorded by 
the courts of the States and the courts of the United States to the judgment of any other 
such court ordering or denying the return of a child, pursuant to the Convention, in an 
action brought under this Act. 
 
 (h) REMEDIES UNDER THE CONVENTION NOT EXCLUSIVE. -- The 
remedies established by the Convention and this Act shall be in addition to remedies 
available under other laws or international agreements. 
 
 
 SEC. 5.  PROVISIONAL REMEDIES. [42 USC 11604] 
 (a) AUTHORITY OF COURTS. -- In furtherance of the objectives of article 
7(b) and other provisions of the Convention, and subject to the provisions of subsection 
(b) of this section, any court exercising jurisdiction of an action brought under section 
4(b) of this Act may take or cause to be taken measures under Federal or State law, as 
appropriate, to protect the well-being of the child involved or to prevent the further 
removal or concealment before the final disposition of the petition. 
 
 (b) LIMITATION ON AUTHORITY. -- No court exercising jurisdiction of an 
action brought under section 4(b) may, under subsection (a) of this section, order a child 
removed from a person having physical control of the child unless the applicable 
requirements of State law are satisfied. 
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 SEC. 6.  ADMISSIBILITY OF DOCUMENTS. [42 USC 11605] 
 
 With respect to any application to the United States Central Authority, or any 
petition to a court under section 4, which seeks relief under the Convention, or any other 
documents or  information included with such application or petition or  provided after 
such submission which relates to the application or petition, as the case may be, no 
authentication of such application, petition, document, or information shall be required in 
order for the application, petition, document, or information to be admissible in court. 
 
 
 SEC. 7.  UNITED STATES CENTRAL AUTHORITY. [42 USC 11606] 
 
 (a) DESIGNATION. -- The President shall designate a Federal agency to 
serve as the Central Authority for the United States under the Convention. 
 
 (b) FUNCTIONS. -- The functions of the United States Central Authority are 
those ascribed to the Central Authority by the Convention and this Act. 
 
 (c) REGULATORY AUTHORITY. -- The United States Central Authority is 
authorized to issue such regulations as may be necessary to carry out its functions 
under the Convention and this Act. 
 
 (d) OBTAINING INFORMATION FROM PARENT LOCATOR SERVICE. -- 
The United States Central Authority may, to the extent authorized by the Social Security 
Act, obtain information from the Parent Locator Service. 
 
 
 SEC. 8.  COSTS AND FEES. [42 USC 11607] 
 
 (a) ADMINISTRATIVE COSTS. -- No department, agency, or instrumentality 
of the Federal Government or of any State or local government may impose on an 
applicant any fee in relation to the administrative processing of applications submitted 
under the Convention. 
 
 
 (b) COSTS INCURRED IN CIVIL ACTIONS. -- 
 
  (1) Petitioners may be required to bear the costs of legal counsel or 
advisors, court costs incurred in connection with their petitions, and travel costs for the 
return of the child involved and any accompanying persons, except as provided in 
paragraphs (2) and (3). 
 
           (2) Subject to paragraph (3), legal fees or court costs incurred in connection 
with an action brought under section 4 shall be borne by the petitioner unless they are 
covered by payments from Federal State, or local legal assistance or other programs. 
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           (3) Any court ordering the return of a child pursuant to an action brought 
under section 4 shall order the respondent to pay necessary expenses incurred by or on 
behalf of the petitioner, including court costs, legal fees, foster home or other care 
during the course of proceedings in the action, and transportation costs related to the 
return of the child, unless the respondent establishes that such order would be clearly 
inappropriate. 
 
 
 SEC. 9.   COLLECTION, MAINTENANCE, AND DISSEMINATION OF 

INFORMATION. [42 USC 11608] 
 
 (a) IN GENERAL. -- In performing its functions under the Convention, the 
United States Central Authority may, under such conditions as the Central Authority 
prescribes by regulation, but subject to subsection (c), receive from or transmit to any 
department, agency, or instrumentality of the Federal Government or of any State or 
foreign government, and receive from or transmit to any applicant, petitioner, or 
respondent, information necessary to locate a child or for the purpose of otherwise 
implementing the Convention with respect to a child, except that the United States 
Central Authority-- 
 
           (1) may receive such information from a Federal or State department, agency, 
or instrumentality only pursuant to applicable Federal and State statutes; and 
 
  (2) may transmit any information received under this subsection 
notwithstanding any provision of law other than this Act. 
 
 (b) REQUESTS FOR INFORMATION. -- Requests for information under this 
section shall be submitted in such manner and form as the United States Central 
Authority may prescribe by regulation and shall be accompanied or supported by such 
documents as the United States Central Authority may require. 
 
 (c) RESPONSIBILITY OF GOVERNMENT ENTITIES. -- Whenever any 
department, agency, or instrumental of the United States or of any State receives a 
request from the United States Central Authority for information authorized to be 
provided to such Central Authority under subsection (a), the head of such department, 
agency, or instrumentality shall promptly cause a search to be made of the files and 
records maintained by such department, agency, or instrumentality in order to 
determine whether the information requested is contained in any such files or records. If 
such search discloses the information requested, the head of such department, agency, 
or instrumentality shall immediately transmit such information to the United States 
Central Authority, except that any such information the disclosure of which -- 
 
  (1) would adversely affect the national security interests of the United 

States or the law enforcement interests of United States or of any 
State; or 
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  (2) would be prohibited by section 9 of title 13, United States 
enforcement Code; 

 
shall not be transmitted to the Central Authority.  The head of such department, agency, 
or instrumentality shall, immediately upon completion of the requested search, notify the 
Central Authority of the results of the search, and whether an exception set forth in 
paragraph (1) or (2) applies.  In the event that the United States Central Authority 
receives information and the appropriate Federal or State department, agency, or 
instrumentality thereafter notifies the Central Authority that an exception set forth in 
paragraph (1) or (2) applies to that information, the Central Authority may not disclose 
that information under subsection (a). 
 
 (d) INFORMATION AVAILABLE FROM PARENT LOCATOR SERVICE. -- To 
the extent that information which the United States Central Authority is authorized to 
obtain under the provisions of subsection (c) can be obtained through the Parent 
Locator Service, the United States Central Authority shall first seek to obtain such 
information from the Parent Locator Service, before requesting such information directly 
under the provisions of subsection (c) of this section. 
 
 (e) RECORDKEEPING. -- The United States Central Authority shall maintain 
appropriate records concerning its activities and the disposition of cases brought to its 
attention. 
 
 
 SEC. 10.  INTERAGENCY COORDINATING GROUP. [42 USC 11609] 
  
 The Secretary of State, the Secretary of Health and Human Services, and the 
Attorney General shall designate Federal employees and may, from time to time, 
designate private citizens to serve on an interagency coordinating group to monitor the 
operation of the Convention and to provide advice on its implementation to the United 
States Central Authority and other Federal agencies.  This group shall meet from time to 
time at the request of the United States Central Authority.  The agency in which the 
United States Central Authority is located is authorized to reimburse such private 
citizens for travel and other expenses incurred in participating at meetings of the 
interagency coordinating group at rates not to exceed those authorized under 
subchapter l of chapter 57 of title 5, United States Code, for employees of agencies. 
 
 SEC. 11.  AGREEMENT FOR USE OF PARENT LOCATOR SERVICE IN 

DETERMINING WHEREABOUTS OF PARENT OR CHILD. 
 
 Section 463 of the Social Security Act (42 U,S.C. 663) is amended -- 
 
 (1) by striking "under this section" in subsection (b) and inserting "under 
subsection (a)"; 
 
 (2) by striking "under this section" where it first appears in subsection (c) and 
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inserting "under subsection (a), (b), or (e)"; and 
 
 (3) by adding at the end the following new subsection: 
 

"(e) The Secretary shall enter into an agreement with the Central Authority 
designated by the President in accordance with section 7 of the 
International Child Abduction Remedies Act, under which the services of 
the Parent Locator Service established under section 453 shall be made 
available to such Central Authority upon its request for the purpose of 
locating any parent or child on behalf of an applicant to such Central 
Authority within the meaning of section 3(1) of that Act. The Parent 
Locator Service shall charge no fees for services requested pursuant to 
this subsection." 

 
 SEC. 12. AUTHORIZATION OF APPROPRIATIONS. [42 USC 11610] 
 
 There are authorized to be appropriated for each fiscal year such sums as may 
be necessary to carry out the purposes of the Convention and this Act. 
 
 Approved April 29, 1988. 
       LEGISLATIVE HISTORY-H.R. 3971: 
       HOUSE REPORTS: No. 100-525 (Comm. on the Judiciary). 
       CONGRESSIONAL RECORD, Vol, 134 (1988): 
       Mar. 28, considered and passed House. 
       Apr. 12, considered and passed Senate, amended. 
       Apr. 25, House concurred in Senate amendment. 
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HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW FOURTEENTH 
SESSION FINAL ACT 
Excerpts containing the text of the 
 
1980 Hague Convention 
 on the Civil Aspects of 
International Child Abduction 
 

Final Act of the Fourteenth Session 
The undersigned, Delegates of the Governments of Argentina, Australia, Austria, 

Belgium, Canada, Czechoslovakia, Denmark, the Arab Republic of Egypt, Finland, 
France, the Federal Republic of Germany, Greece, Ireland, Israel, Italy, Japan, 
Jugoslavia, Luxemburg, the Netherlands, Norway, Portugal, Spain, Surinam, Sweden, 
Switzerland, Turkey, the United Kingdom of Great Britain and Northern Ireland, the 
United States of America and Venezuela; and the Representatives of the Governments 
of Brazil, the Holy See, Hungary, Monaco, Morocco, the Union of Soviet Socialist 
Republics and Uruguay participating by invitation or as Observer,convened at the 
Hague on the 6th October 1980, at the invitation of the Government of the Netherlands, 
in the Fourteenth Session of the Hague Conference on Private International Law. 

Following the deliberations laid down in the records of the meetings, have decided to 
submit to their Governments— 

A. The following draft Conventions— 
CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL CHILD 

ABDUCTION 
The States signatory to the present Convention, firmly convinced that the interests of 

children are of paramount importance in matters relating to their custody, desiring to 
protect children internationally from the harmful effects of their wrongful removal or 
retention and to establish procedures to ensure their prompt return to the State of their 
habitual residence, as well as to secure protection for rights of access, 

Have resolved to conclude a Convention to this effect, and have agreed upon the 
following provisions— 
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CHAPTER I—SCOPE OF THE CONVENTION 

Article 1 
The objects of the present Convention are— 

(a) to secure the prompt return of children wrongfully removed to or retained in any 
contracting State; and 

(b) to ensure that rights of custody and of access under the law of one Contracting 
State are effectively respected in the other Contracting States. 

 
 

Article 2 
Contracting States shall take all appropriate measures to secure within their territories 

the implementation of the objects of the Convention.  For this purpose they shall use the 
most expeditious procedures available. 

Article 3 
The removal or the retention of a child is to be considered wrongful where— 

(a) it is in breach of rights of custody attributed to a person, an institution or any 
other body, either jointly or alone, under the law of the State in which the child 
was habitually resident immediately before the removal or retention;  and 

(b) at the time of removal or retention those rights were actually exercised, either 
jointly or alone, or would have been so exercised but for the removal or retention. 

 
The rights of custody mentioned in sub-paragraph (a) above, may arise in particular 

by operation of law or by reason of a judicial or administrative decision, or by reason of 
an agreement having legal effect under the law of that State. 

Article 4 
The Convention shall apply to any child who was habitually resident in a Contracting 

State immediately before any breach of custody or access rights.  The Convention shall 
cease to apply when the child attains the age of 16 years. 
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Article 5 
For the purposes of this Convention— 

(a) ‘rights of custody’ shall include rights relating to the care of the person of the 
child and, in particular, the right to determine the child’s place of residence; 

(b) ‘rights of access’ shall include the right to take a child for a limited period of time 
to a place other than the child’s habitual residence. 

 
 

CHAPTER II—CENTRAL AUTHORITIES 

Article 6 
A Contracting State shall designate a Central Authority to discharge the duties which 

are imposed by the Convention upon such authorities. 
Federal States, States with more than one system of law or States having 

autonomous territorial organizations shall be free to appoint more than one Central 
Authority and to specify the territorial extent of their powers.  Where a State has 
appointed more than one Central Authority, it shall designate the Central Authority to 
which applications may be addressed for transmission to the appropriate Central 
Authority within that State. 

Article 7 
Central Authorities shall co-operate with each other and promote co-operation 

amongst the competent authorities in their respective States to secure the prompt return 
of children and to achieve the other object’s of this Convention. 

In particular, either directly or through any intermediary, they shall take all appropriate 
measures— 

(a) to discover the whereabouts of a child who has been wrongfully removed or 
retained; 

(b) to prevent further harm to the child or prejudice to interested parties by taking or 
causing to be taken provisional measures; 

(c) to secure the voluntary return of  the child or to bring about an amicable 
resolution of the issues; 

(d) to exchange, where desirable, information relating to the social background of 
the child; 

(e) to provide information of a general character as to the law of their State in 
connection with the application of the Convention; 

(f) to initiate or facilitate the institution of judicial or administrative proceedings with a 
view to obtaining the return of the child and, in a proper case, to make 
arrangements for organizing or securing the effective exercise of rights of 
access; 

(g) where the circumstances so require, to provide or facilitate the provision of legal 
aid and advice, including the participation of legal counsel. and advisers; 

(h) to provide such administrative arrangements as may be necessary and 
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appropriate to secure the safe return of the child; 
(i) to keep each other informed with respect to the operation of this Convention and, 

as far as possible, to eliminate any obstacles to its application. 
 
 

CHAPTER III—RETURN OF CHILDREN 

Article 8 
Any person, institution or other body claiming that a child has been removed or 

retained in breach of custody rights may apply either to the Central Authority of the 
child’s habitual residence or to the Central Authority of any other Contracting State for 
assistance in securing the return of the child. 

The application shall contain— 
(a) information concerning the identity of the applicant, of the child and of the person 

alleged to have removed or retained the child; 
(b) where available, the date of birth of the child; 
(c) the grounds on which the applicant’s claim for return of the child is based; 
(d) all available information relating to the whereabouts of the child and the identity 

of the person with whom the child is presumed to be. 
 

The application may be accompanied or supplemented by— 
(e) an authenticated copy of any relevant decision or agreement; 
(f) a certificate or an affidavit emanating from a Central Authority, or other 

competent authority of the State of the child’s habitual residence, or from a 
qualified person, concerning the relevant law of that State; 

(g) any other relevant document. 
 
 

Article 9  
If the Central Authority which receives an application referred to in Article 8 has 

reason to believe that the child is in another Contracting State, it shall directly and 
without delay transmit the application to the Central Authority of that Contracting State 
and inform the requesting Central Authority, or the applicant, as the case may be. 

Article 10 
The Central Authority of the State where the child is shall take or cause to be taken all 

appropriate measures in order to obtain the voluntary return of the child. 

Article 11 
The judicial or administrative authorities of Contracting States shall act expeditiously 

in proceedings for the return of children. 
If the judicial or administrative authority concerned has not reached a decision within 

six weeks from the date of commencement of the proceedings, the applicant or the 
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Central Authority of the requested State, on its own  initiative or if asked by the Central 
Authority of the requesting State,  shall have the right to request a statement of the 
reasons for the delay.  If a reply is received by the Central Authority of the requested 
State, that Authority shall transmit the reply to the Central Authority  of the requesting 
State, or to the applicant, as the case may be. 

Article 12 
Where a child has been wrongfully removed or retained in terms of Article 3 and, at 

the date of the commencement of the proceedings before the judicial or administrative 
authority of the Contracting State where the child is, a period of less than one year has 
elapsed from the date of the wrongful removal or retention, the authority concerned 
shall order the return of the child forthwith. 

The judicial or administrative authority, even where the proceedings have been 
commenced after the expiration of the period of one year referred to in the preceding 
paragraph, shall also order the return of the child, unless it is demonstrated that the 
child is now settled in its new environment. 

Where the judicial or administrative authority in the requested State has reason  to 
believe that the child has been taken to another State, it may stay the proceedings or 
dismiss the application for the return of the child. 

Article 13 
Notwithstanding the provisions of the preceding Article, the judicial or administrative 

authority of the requested State is not bound to order the return  of the child if the 
person, institution or other body which opposes its return establishes that— 

(a) the person, institution or other body having the care of the person of the child 
was not actually exercising the custody rights at the time of removal or retention, 
or had consented to or subsequently acquiesced in the removal or retention; or 

(b) there is a grave risk that his or her return would expose the child to physical or 
psychological harm or otherwise place the child in an intolerable situation. 

 
The judicial or administrative authority may also refuse to order the return of the child 

if it finds that the child objects to being returned and has attained an age and degree of 
maturity at which it is appropriate to take account of its views. 

In considering the circumstances referred to in this Article, the judicial and 
administrative authorities shall take into account the information relating to the social 
background of the child provided by the Central Authority or other competent authority 
of the child’s habitual residence. 

Article 14 
In ascertaining whether there has been a wrongful removal or retention within the 

meaning of Article 3, the judicial or administrative authorities of the requested State may 
take notice directly of the law of, and of judicial or administrative decisions, formally 
recognized or not in the State of the habitual residence of the child, without recourse to 
the specific procedures for the proof of that law or for the recognition of foreign 
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decisions which would otherwise be applicable. 
 
 

Article 15 
The judicial or administrative authorities of a Contracting State may, prior to the 

making of an order for the return of the child, request that the applicant obtain from the 
authorities of the State of the habitual residence of the child a decision or other 
determination that the removal or retention was wrongful within the meaning of Article 3 
of the Convention, where such a decision or determination may be obtained in that 
State. The Central Authorities of the Contracting States shall so far as practicable assist 
applicants to obtain such a decision or determination. 

Article 16 
After receiving notice of a wrongful removal or retention of a child in the sense of 

Article 3, the judicial or administrative authorities of the Contracting State  to which the 
child has been removed or in which it has been retained shall not decide on the merits 
of rights of custody until it has been determined that the child is not to be returned under 
this  Convention or unless an application under this Convention is not lodged within a 
reasonable time following receipt of the notice. 

Article 17 
The sole fact that a decision relating to custody has been given in or is entitled to 

recognition in the requested State shall not be a ground for refusing to return a child 
under this Convention, but the judicial or administrative authorities of the requested 
State may take account of the reasons for that decision in applying this Convention. 

Article 18 
The provisions of this Chapter do not limit the power of a judicial or administrative 

authority to order the return of the child at any time. 

Article 19 
A decision under this Convention concerning the return of the child shall not be taken 

to be a determination on the merits of any custody issue. 

Article 20 
The return of the child under the provisions of Article 12 may be refused if this would 

not be permitted by the fundamental principles of the requested State relating to the 
protection of human rights and fundamental freedoms. 
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CHAPTER IV—RIGHTS OF ACCESS 

Article 21 
An application to make arrangements for organizing or, securing the effective exercise 

of rights of access may be presented to the Central Authorities of the Contracting States 
in the same way as an application for the return of a child. 

The Central Authorities are bound by the obligations of co-operation which are set 
forth in Article 7 to promote the peaceful enjoyment of access rights and the fulfillment 
of any conditions to which the exercise of those rights may be subject. The Central 
Authorities shall take steps to remove, as far as possible, all obstacles to the exercise of 
such rights. 

The Central Authorities, either directly or through intermediaries, may initiate or assist 
in the institution of proceedings with a view to organizing or protecting these rights and 
securing respect for the conditions to which the exercise of these rights may be subject. 
 

CHAPTER V—GENERAL PROVISIONS 

Article 22 
No security, bond or deposit, however described, shall be required to guarantee the 

payment of costs and expenses in the judicial or administrative proceedings falling 
within the scope of this Convention. 

Article 23 
No legalization or similar formality may be required in the context of this Convention. 

Article 24 
Any application, communication or other document sent to the Central Authority of the 

requested State shall be in the original language, and shall be accompanied by a 
translation into the official language or one of the official languages of the requested 
State or, where that is not feasible, a translation into French or English. 

However, a Contracting State may, by making a reservation in accordance with Article 
42, object to the use of either French or English, but not both, in any application, 
communication or other document sent to its Central Authority. 

Article 25 
Nationals of the Contracting States and persons who are habitually resident within 

those States shall be entitled in matters concerned with the application of this 
Convention to legal aid and advice in any other Contracting State on the same 
conditions as if they themselves were nationals of and habitually resident in that State. 

Article 26 
Each Central Authority shall bear its own costs in applying this Convention. Central 
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Authorities and other public services of Contracting States shall not impose any charges 
in relation to applications submitted under this Convention. In particular, they may not 
require any payment from the applicant towards the costs and expenses of the 
proceedings or, where applicable, those arising from the participation of legal counsel or 
advisers. However, they may require the payment of the expenses incurred or to be 
incurred in implementing the return of the child. 

However, a Contracting State may, by making a reservation in accordance with Article 
42, declare that it shall not be bound to assume any costs referred to in the preceding 
paragraph resulting from the participation of legal counsel or advisers or from court 
proceedings, except insofar as those costs may be covered by its system of legal aid 
and advice. 

Upon ordering the return of a child or issuing an order concerning rights of access 
under this Convention, the judicial or administrative authorities may, where appropriate, 
direct the person who removed or retained the child, or who prevented the exercise or 
rights of access, to pay necessary expenses incurred by or on behalf of the applicant, 
including travel expenses, any costs incurred or payments made for locating the child, 
the costs of legal representation of the applicant, and those of returning the child. 

Article 27 
When it is manifest that the requirements of this Convention are not fulfilled or that the 

application is otherwise not well founded, a Central Authority is not bound to accept the 
application.  In that case, the Central Authority shall forthwith inform the applicant or the 
Central Authority through which the application was submitted, as the case may be, of 
its reasons. 

Article 28 
A Central Authority may require that the application be accompanied by a written 

authorization empowering it to act on behalf of the applicant, or to designate a 
representative so to act. 

Article 29 
This Convention shall not preclude any person, institution or body who claims that 

there has been a breach of custody or access rights within the meaning of Article 3 or 
21 from applying directly to the judicial or administrative authorities of a Contracting 
State, whether or not under the provisions of this Convention. 

Article 30 
Any application submitted to the Central Authorities or directly to the judicial or 

administrative authorities of a Contracting State in accordance with the terms of this 
Convention, together with documents and any other information appended thereto or 
provided by a Central Authority, shall be admissible in the courts or administrative 
authorities of the Contracting States. 
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Article 31 
In relation to a State which in matters of custody of children has two or more systems 

of law applicable in different territorial units— 
(a) any reference to habitual residence in that State shall be construed as referring 

to habitual residence in a territorial unit of that State; 
(b) any reference to the law of the State of habitual residence shall be construed as 

referring to the law of the territorial unit in that State where the child habitually 
resides. 

 

Article 32 
In relation to a State which in matters of custody of children has two or more systems 

of law applicable to different categories of persons, any reference to the law of that 
State shall be construed as referring to the legal system specified by the law of that 
State. 

Article 33 
A State within which different territorial units have their own rules of law in respect of 

custody of children shall not be bound to apply this Convention where a State with a 
unified system of law would not be bound to do so. 

Article 34 
This Convention shall take priority in matters within its scope over the Convention of 5 

October 1961 concerning the powers of authorities and the law applicable in respect of 
the protection of minors, as between Parties to both Conventions.  Otherwise, the 
present Convention shall not restrict the application of an international instrument in 
force between the State of origin and the State addressed or other law of the State 
addressed for the purposes of obtaining the return of a child who has been wrongfully 
removed or retained or of organizing access rights. 

Article 35 
This Convention shall apply as between Contracting States only to wrongful removals 

or retentions occurring after its entry into force in those States. 
Where a declaration has been made under Article 39 or 40, the reference in the 

preceding paragraph to a Contracting State shall be taken to refer to the territorial unit 
or units in relation to which this Convention applies. 

Article 36 
Nothing in this convention shall prevent two or more Contracting States, in order to 

limit the restrictions to which the return of the child may be subject, from agreeing 
among themselves to derogate from any provisions of this Convention which may imply 
such a restriction. 
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CHAPTER VI—FINAL CLAUSES 

Article 37 
The Convention shall be open for signature by the States which were Members of the 

Hague Conference on Private International Law at the time Of its Fourteenth Session. 
It shall be ratified, accepted or approved and the instruments of ratification, 

acceptance or approval shall be deposited with the Ministry of Foreign Affairs of the 
Kingdom of the Netherlands. 

Article 38 
Any other State may accede to the Convention. 

The instrument of accession shall be deposited with the Ministry of Foreign Affairs of 
the Kingdom of the Netherlands. 

The Convention shall enter into force for a State acceding to it on the first day of the 
third calendar month after the deposit of its instrument of accession. 
 

The accession will have effect only as regards the relations between the acceding 
State and such Contracting States as will have declared their acceptance of the 
accession.  Such a declaration will also have to be made by any Member State ratifying, 
accepting or approving the Convention after an accession.  Such declaration shall be 
deposited at the Ministry of Foreign Affairs of the Kingdom of the Netherlands.  This 
Ministry shall forward, through diplomatic channels, a certified copy to each of the 
Contracting States. 

The Convention will enter into force as between the acceding State and the State that 
has declared its acceptance of the accession on the first day of the third calendar month 
after the deposit of the declaration of acceptance. 

Article 39 
Any State may, at the time of signature, ratification, acceptance, approval or 

accession, declare that the Convention shall extend to all the territories for the 
international relations of which it is responsible, or to one or more of them. Such a 
declaration shall take effect at the time the Convention enters into force for that State. 

Such declaration, as well as any subsequent extension, shall be notified to the 
Ministry of Foreign Affairs of the Kingdom of the Netherlands. 

Article 40 
If a Contracting State has two or more territorial units in which different systems of law 

are applicable in relation to matters dealt with in this Convention, it may at the time of 
signature, ratification, acceptance, approval or accession declare that this Convention 
shall extend to all its territorial units or only to one or more of them and may modify this 
declaration by submitting another declaration at any time. 

Any such declaration shall be notified to the ministry of Foreign Affairs of the Kingdom 
of the Netherlands and shall state expressly the territorial units to which the Convention 
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applies. 

Article 41 
Where a Contracting state has a system of government under which executive, 

judicial and legislative powers are distributed between central and other authorities 
within that State, its signature or ratification, acceptance or approval of, or accession to 
this Convention, or its making of any declaration in terms of Article 40 shall carry no 
implication as to the internal distribution of powers within that State. 
 

Article 42 
Any State may, not later than the time of ratification, acceptance, approval or 

accession, or at the time of making a declaration in terms of Article 39 or 40, make one 
or both of the reservations provided for in Article 24 and Article 26, third paragraph. No 
other reservation shall be permitted. 

Any State may at any time withdraw a reservation it has made. The withdrawal shall 
be notified to the Ministry of Foreign Affairs of the Kingdom of the Netherlands. 

The reservation shall cease to have effect on the first day of the third calendar month 
after the notification referred to in the preceding paragraph. 

Article 43 
The Convention shall enter into force on the first day of the third calendar month after 

the deposit of the third instrument of ratification, acceptance, approval or accession 
referred to in Articles 37 and 38. 

Thereafter, the Convention shall enter into force— 
1. For each State ratifying, accepting, approving or acceding to it subsequently, on 

the first day of the third calendar month after the deposit of its instrument of 
ratification, acceptance, approval or accession; 

2. For any territory or territorial unit to which the Convention has been extended in 
conformity with Article 39 or 40, on the first day of the third calendar month after 
the notification referred to in that Article. 

 

Article 44 
The Convention shall remain in force for five years from the date of its entry into force 

in accordance with the first paragraph of Article 43 even for States which subsequently 
have ratified, accepted, approved it or acceded to it. If there has been no denunciation, 
it shall be renewed tacitly every five years. 

Any denunciation shall be notified to the Ministry of Foreign Affairs of the Kingdom of 
the Netherlands at least six months before  the expiry of the five year period. It may be 
limited to certain of the territories or territorial units to which the Convention applies.  
The denunciation shall have effect only as regards the State which has notified it. The 
Convention shall remain in force for the other Contracting States. 
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Article 45 
The Ministry of Foreign Affairs of the Kingdom of the Netherlands shall notify the 

States Members of the Conference, and the States which have acceded in accordance 
with Article 38, of the following— 

1. The signatures and ratifications, acceptances and approvals referred to in Article 
37; 

2. the accessions referred to in Article 38; 
3. the date on which the Convention enters into force in accordance with Article 43; 
4. the extensions referred to in Article 39; 
5. the declarations referred to in Articles 38 and 40; 
6. the reservations referred to in Article 24 and Article 26, third paragraph, and the 

withdrawals referred to in Article 42; 
7. the denunciations referred to in Article 44. 

 
In witness whereof the undersigned, being duly authorized thereto, have signed this 

Convention. 
Done at The Hague, on the 25th day of October 1980 in the English and French 

languages, both texts being equally authentic, in a single copy which shall be deposited 
in the archives of the Government of the Kingdom of the Netherlands, and of which a 
certified copy shall be sent, through diplomatic channels, to each of the States Members 
of the Hague Conference on Private International Law at the date of its Fourteenth 
Session. 
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Public Law 100-300 
100th Congress 

[H.R. 3971, 29 Apr 1988] 
 

42 USC 11601 et seq 

An Act 
INTERNATIONAL CHILD ABDUCTION REMEDIES ACT (ICARA) 

 
 

To establish procedures to implement the Convention on the Civil Aspects of 
International Child Abduction, done at The Hague on October 25, 1980, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 

SEC 1. SHORT TITLE. 
This Act may be cited as the “International Child Abduction Remedies Act”. 
SEC. 2. FINDINGS AND DECLARATIONS  [42 USC 11601] 

(a) Findings.—The Congress makes the following findings: 
 

(1) The international abduction or wrongful retention of children is harmful to their 
well-being. 

(2) Persons should not be permitted to obtain custody of children by virtue of 
their wrongful removal or retention. 

(3) International abductions and retentions of children are increasing, and only 
concerted cooperation pursuant to an international agreement can effectively 
combat this problem. 

(4) The Convention on the Civil Aspects of International Child Abduction, done at 
The Hague on October 25, 1980, establishes legal rights and procedures for 
the prompt return of children who have been wrongfully removed or retained, 
as well as for securing the exercise of visitation rights. Children who are 
wrongfully removed or retained within the meaning of the Convention are to 
be promptly returned unless one of the narrow exceptions set forth in the 
Convention applies.  The Convention provides a sound treaty framework to 
help resolve the problem of international abduction and retention of children 
and will deter such wrongful removals and retentions. 

 
(b) DECLARATIONS.—The Congress makes the following declarations: 

  
(1) It is the purpose of this Act to establish procedures for the 

implementation of the Convention in the United States. 
(2) The provisions of this Act are in addition to and not in lieu of the 
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provisions of the Convention. 
(3) In enacting this Act the Congress recognizes- 

 
(A) the international character of the Convention; and 
(B) the need for uniform international interpretation of the Convention. 

 
(4) The Convention and this Act empower courts in the United States to 

determine only rights under the Convention and not the merits of any 
underlying child custody claims. 

 
 

SEC. 3. DEFINITIONS. [42 USC 11602] 
For the purposes of this Act— 

(1) the term “applicant” means any person who, pursuant to the Convention, files an 
application with the United States Central Authority or a Central Authority of any 
other party to the Convention for the return of a child alleged to have been 
wrongfully removed or retained or for arrangements for organizing or securing 
the effective exercise of rights of access pursuant to the Convention; 

(2) the term “Convention” means the Convention on the Civil Aspects of International 
Child Abduction, done at The Hague on October 25, 1980; 

(3) the term “Parent Locator Service” means the service established by the 
Secretary of Health and Human Services under section 453 of the Social 
Security Act (42 U.S.C. 653); 

(4) the term “Petitioner” means any person who, in accordance with this Act, files a 
petition in court seeking relief under the Convention; 

(5) the term “person” includes any individual, institution, or other legal entity or other 
legal entity or body; 

(6) the term “respondent” means any person against whose interests a petition is 
filed in court, in accordance with this Act, which seeks relief under the 
Convention; 

(7) the term “rights of access” means visitation rights; 
(8) the term “State” means any of the several States, the District of Columbia, and 

any commonwealth, territory, or possession of the United States; and 
(9) the term “United States Central Authority” means the agency of the Federal 

Government designated by the President under section 7(a). 
 
 

SEC. 4. JUDICIAL REMEDIES. [42 USC 11603] 
(a) JURISDICTION OF THE COURTS.—The courts of the States and the United 

States district courts shall have concurrent original jurisdiction of actions arising 
under the Convention. 

(b) PETITIONS.—Any person seeking to initiate judicial proceedings under the 
Convention for the return of a child or for arrangements for organizing or securing 
the effective exercise of rights of access to a child may do so by commencing a 
civil action by filing a petition for the relief sought in any court which has 
jurisdiction of such action and which is authorized to exercise its jurisdiction in 
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the place where the child is located at the time the petition is filed. 
(c) NOTICE.—Notice of an action brought under subsection (b) shall be given in 

accordance with the applicable law governing notice in interstate child custody 
proceedings. 

(d) DETERMINATION OF CASE.—The court in which an action is brought under 
subsection (b) shall decide the case in accordance with the Convention. 

(e) BURDENS OF PROOF.— 
 

(1) A petitioner in an action brought under subsection (b) shall establish by a 
preponderance of the evidence- 

 
(A) in the case of an action for the return of a child, that the child has been 

wrongfully removed or retained within the meaning of the Convention; and 
(B) in the case of an action for arrangements for organizing or securing the 

effective exercise of rights of access, that the petitioner has such rights. 
 

(2) In the case of an action for the return of a child, a respondent who opposes 
the return of the child has the burden of establishing- 

 
(A) by clear and convincing evidence that one of the exceptions set forth in 

article 13b or 20 of the Convention applies; and 
(B) by a preponderance of the evidence that any other exception set forth in 

article 12 or 13 of the Convention applies. 
 

(f) APPLICATION OF THE CONVENTION.—For purposes of any action brought 
under this Act— 

 
(1) the term “authorities”, as used in article 15 of the Convention to refer to the 

authorities of the state of the habitual residence of a child, includes courts and 
appropriate government agencies; 

(2) the terms “wrongful removal or retention” and “wrongfully removed or 
retained”, as used in the Convention, include a removal or retention of a child 
before the entry of a custody order regarding that child; and 

(3) the term “commencement of proceedings”, as used in article 12 of the 
Convention, means, with respect to the return of a child located in the United 
States, the filing of a petition in accordance with subsection (b) of this section. 

 
(g) FULL FAITH AND CREDIT.—Full faith and credit shall be accorded by the courts 

of the States and the courts of the United States to the judgment of any other 
such court ordering or denying the return of a child, pursuant to the Convention, 
in an action brought under this Act. 

(h) REMEDIES UNDER THE CONVENTION NOT EXCLUSIVE.—The remedies 
established by the Convention and this Act shall be in addition to remedies 
available under other laws or international agreements. 

 
 

SEC. 5.  PROVISIONAL REMEDIES. [42 USC 11604] 
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(a) AUTHORITY OF COURTS.—In furtherance of the objectives of article 7(b) and 
other provisions of the Convention, and subject to the provisions of subsection 
(b) of this section, any court exercising jurisdiction of an action brought under 
section 4(b) of this Act may take or cause to be taken measures under Federal or 
State law, as appropriate, to protect the well-being of the child involved or to 
prevent the further removal or concealment before the final disposition of the 
petition. 

(b) LIMITATION ON AUTHORITY.—No court exercising jurisdiction of an action 
brought under section 4(b) may, under subsection (a) of this section, order a 
child removed from a person having physical control of the child unless the 
applicable requirements of State law are satisfied. 

 
 

SEC. 6.  ADMISSIBILITY OF DOCUMENTS. [42 USC 11605] 
With respect to any application to the United States Central Authority, or any petition 

to a court under section 4, which seeks relief under the Convention, or any other 
documents or  information included with such application or petition or  provided after 
such submission which relates to the application or petition, as the case may be, no 
authentication of such application, petition, document, or information shall be required in 
order for the application, petition, document, or information to be admissible in court. 
 

SEC. 7.  UNITED STATES CENTRAL AUTHORITY. [42 USC 11606] 
(a) DESIGNATION.—The President shall designate a Federal agency to serve as 

the Central Authority for the United States under the Convention. 
(b) FUNCTIONS.—The functions of the United States Central Authority are those 

ascribed to the Central Authority by the Convention and this Act. 
(c) REGULATORY AUTHORITY.—The United States Central Authority is authorized 

to issue such regulations as may be necessary to carry out its functions under 
the Convention and this Act. 

(d) OBTAINING INFORMATION FROM PARENT LOCATOR SERVICE.—The 
United States Central Authority may, to the extent authorized by the Social 
Security Act, obtain information from the Parent Locator Service. 

 
 

SEC. 8.  COSTS AND FEES. [42 USC 11607] 
(a) ADMINISTRATIVE COSTS.—No department, agency, or instrumentality of the 

Federal Government or of any State or local government may impose on an 
applicant any fee in relation to the administrative processing of applications 
submitted under the Convention. 

 
 

(b) COSTS INCURRED IN CIVIL ACTIONS.— 
 

(1) Petitioners may be required to bear the costs of legal counsel or advisors, 
court costs incurred in connection with their petitions, and travel costs for the 
return of the child involved and any accompanying persons, except as 
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provided in paragraphs (2) and (3). 
(2) Subject to paragraph (3), legal fees or court costs incurred in connection with 

an action brought under section 4 shall be borne by the petitioner unless they 
are covered by payments from Federal State, or local legal assistance or 
other programs. 

(3) Any court ordering the return of a child pursuant to an action brought under 
section 4 shall order the respondent to pay necessary expenses incurred by or 
on behalf of the petitioner, including court costs, legal fees, foster home or other 
care during the course of proceedings in the action, and transportation costs 
related to the return of the child, unless the respondent establishes that such 
order would be clearly inappropriate. 

 
 

SEC. 9.   COLLECTION, MAINTENANCE, AND DISSEMINATION OF 
INFORMATION. [42 USC 11608] 
(a) IN GENERAL.—In performing its functions under the Convention, the United 

States Central Authority may, under such conditions as the Central Authority 
prescribes by regulation, but subject to subsection (c), receive from or transmit to 
any department, agency, or instrumentality of the Federal Government or of any 
State or foreign government, and receive from or transmit to any applicant, 
petitioner, or respondent, information necessary to locate a child or for the 
purpose of otherwise implementing the Convention with respect to a child, except 
that the United States Central Authority— 

 
(1) may receive such information from a Federal or State department, agency, or 

instrumentality only pursuant to applicable Federal and State statutes; and 
(2) may transmit any information received under this subsection 

notwithstanding any provision of law other than this Act. 
 

(b) REQUESTS FOR INFORMATION.—Requests for information under this section 
shall be submitted in such manner and form as the United States Central 
Authority may prescribe by regulation and shall be accompanied or supported by 
such documents as the United States Central Authority may require. 

(c) RESPONSIBILITY OF GOVERNMENT ENTITIES.—Whenever any department, 
agency, or instrumental of the United States or of any State receives a request 
from the United States Central Authority for information authorized to be provided 
to such Central Authority under subsection (a), the head of such department, 
agency, or instrumentality shall promptly cause a search to be made of the files 
and records maintained by such department, agency, or instrumentality in order 
to determine whether the information requested is contained in any such files or 
records. If such search discloses the information requested, the head of such 
department, agency, or instrumentality shall immediately transmit such 
information to the United States Central Authority, except that any such 
information the disclosure of which— 

 
(1) would adversely affect the national security interests of the United States or 

the law enforcement interests of United States or of any State; or 
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(2) would be prohibited by section 9 of title 13, United States enforcement Code; 
 
shall not be transmitted to the Central Authority.  The head of such department, agency, 
or instrumentality shall, immediately upon completion of the requested search, notify the 
Central Authority of the results of the search, and whether an exception set forth in 
paragraph (1) or (2) applies.  In the event that the United States Central Authority 
receives information and the appropriate Federal or State department, agency, or 
instrumentality thereafter notifies the Central Authority that an exception set forth in 
paragraph (1) or (2) applies to that information, the Central Authority may not disclose 
that information under subsection (a). 

(d) INFORMATION AVAILABLE FROM PARENT LOCATOR SERVICE.—To the 
extent that information which the United States Central Authority is authorized to 
obtain under the provisions of subsection © can be obtained through the Parent 
Locator Service, the United States Central Authority shall first seek to obtain 
such information from the Parent Locator Service, before requesting such 
information directly under the provisions of subsection © of this section. 

(e) RECORDKEEPING.—The United States Central Authority shall maintain 
appropriate records concerning its activities and the disposition of cases brought 
to its attention. 

 
 

SEC. 10.  INTERAGENCY COORDINATING GROUP. [42 USC 11609] 
The Secretary of State, the Secretary of Health and Human Services, and the 

Attorney General shall designate Federal employees and may, from time to time, 
designate private citizens to serve on an interagency coordinating group to monitor the 
operation of the Convention and to provide advice on its implementation to the United 
States Central Authority and other Federal agencies.  This group shall meet from time to 
time at the request of the United States Central Authority.  The agency in which the 
United States Central Authority is located is authorized to reimburse such private 
citizens for travel and other expenses incurred in participating at meetings of the 
interagency coordinating group at rates not to exceed those authorized under 
subchapter l of chapter 57 of title 5, United States Code, for employees of agencies. 

SEC. 11.  AGREEMENT FOR USE OF PARENT LOCATOR SERVICE IN 
DETERMINING WHEREABOUTS OF PARENT OR CHILD. 

Section 463 of the Social Security Act (42 U,S.C. 663) is amended— 
(1) by striking “under this section” in subsection (b) and inserting “under subsection 

(a)”; 
(2) by striking “under this section” where it first appears in subsection © and inserting 

“under subsection (a), (b), or (e)”; and 
(3) by adding at the end the following new subsection: 

 
“(e) The Secretary shall enter into an agreement with the Central Authority 

designated by the President in accordance with section 7 of the International Child 
Abduction Remedies Act, under which the services of the Parent Locator Service 
established under section 453 shall be made available to such Central Authority 
upon its request for the purpose of locating any parent or child on behalf of an 
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applicant to such Central Authority within the meaning of section 3(1) of that Act. 
The Parent Locator Service shall charge no fees for services requested pursuant to 
this subsection.” 

SEC. 12. AUTHORIZATION OF APPROPRIATIONS. [42 USC 11610] 
There are authorized to be appropriated for each fiscal year such sums as may be 

necessary to carry out the purposes of the Convention and this Act. 
Approved April 29, 1988. 

LEGISLATIVE HISTORY-H.R. 3971: 
HOUSE REPORTS: No. 100-525 (Comm. on the Judiciary). 

CONGRESSIONAL RECORD, Vol, 134 (1988): 
Mar. 28, considered and passed House. 
Apr. 12, considered and passed Senate, amended. 
Apr. 25, House concurred in Senate amendment. 
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L A U R A  D A L E  &  A S S O C I A T E S ,  P . C .

H O U S T O N ,  T E X A S

HABITUAL RESIDENCE:
A COMPARATIVE ANALYSIS OF HABITUAL RESIDENCE 

STANDARDS UNDER THE HAGUE CONVENTION

HABITUAL RESIDENCE

WHAT DOES I T  MEAN?

2

“HABITUAL RESIDENCE:” 
A DISPOSITIVE ELEMENT

Article 3

The removal or the retention of a child is to be
considered wrongful where –

a)It is in breach of rights of custody attributed to a
person, an institution or any other body either jointly or
alone, under the law of the State in which the child
was habitually resident immediately before the
removal or retention; and

b)At the time of removal or retention those rights were
actually exercised, either jointly or alone, or would
have been so exercised but for the removal or
retention. 3
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WHAT IS HABITUAL RESIDENCE?

• The Convention does not define habitual residence.

• Signatory States have adopted different definitions 
and interpretations of habitual residence.

• The United States circuit courts have adopted 
different tests for determining habitual residence.

4

CIRCUIT SPLIT

1. Parental Intent – These courts prioritize the subjective intentions of the
parents’ regarding the child’s habitual residence over objective
evidence of the child’s acclimatization to a new country.

2. Child’s Perspective – These courts give emphasis to the child’s
perspective by looking at objective facts of acclimatization to a new
country.

3. Balanced/Totality of the Circumstances – These court reject any
presumption that one factor should be given any greater weight in the
habitual residence analysis; instead, they assign all relevant factors the
appropriate weight based on the totality of the circumstances in each
case.

5

PARENTAL INTENT MODEL
A MAJORITY  VI EW

6
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PARENTAL INTENT

Two variants of the Parental Intent Model:

1.Mozes – followed by the First, Second, Fourth, 
Ninth and Eleventh Circuits
(Mozes v. Mozes, 239 F.3d 1067 (9th Cir. 2001))

2.Berezowsky – followed by the Fifth Circuit
(Berezowsky v. Ojeda, 765 F.3d 456 (5th Cir. 2014))

7

MOZES:
A (SOMEWHAT) FLEXIBLE PRESUMPTION

(1ST, 2ND, 4TH, 9TH AND 11TH)

TWO TIER TEST:

1. Intent to Abandon – There must be a settled intention or purpose to
abandon the child’s prior habitual residence as judged from the
parents’ perspective

2. Acclimatization – There must also be an “actual change in geography”
and the passage of “an appreciable period of time…that is sufficient for
acclimatization.”

When the two elements conflict, the Mozes framework gives near
dispositive weight to parental intent.

The practical result is a presumption that shared parental intent (or lack
thereof) regarding a change of residence generally trumps evidence of
acclimatization.

8

The Mozes Parental Intent “Spectrum”
1. Category 1 – Settled Purpose:

Cases in which “the family as a unit has manifested a settled purpose to
change habitual residence.” Settled purpose can exist even when one
parent had qualms about the move. This occurs when both parents and the
child relocated together “under circumstances suggesting they intend to
make their home in the new country.” One parent’s alleged reservations
are rarely sufficient to negate a finding of shared and settled purpose to
establish a habitual residence.

2. Category 2 – Ambiguous Duration:

Cases in which there was only consent for the child to stay in a new country
for an ambiguous duration. The habitual residence is less clear in these
cases and requires a much more fact-intensive inquiry. Even where there is
a lack of perfect consensus between parents, courts can still infer shared
parental intent from the circumstances of the child’s stay.

3. Category 3 – Specific Period
Cases in which the child’s relocation was clearly intended to be for a
specific, limited period. One parent’s unilateral decision to make the
relocation indefinite will rarely result in a change of habitual residence. 9
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Parental Intent: 
Where, When and How under Mozes

(1ST, 2ND, 4TH, 9TH AND 11TH)

“One need not have this settled intention at the
moment of departure; it could coalesce during the
course of a stay abroad originally intended to be
temporary. Nor need the intention be expressly
declared, if it is manifest from one’s actions; indeed,
one’s actions may belie any declaration that no
abandonment was intended.”

10

What role does acclimatization play in Mozes?

A child can acquire a new habitual residence without a parents
consent, but:

• “Slow to Infer” – The courts are slow to infer habitual residence
based on evidence of the child’s acclimatization if there is
uncertain or contrary evidence of parental intent.

• Requires “Unequivocal” Evidence – When parental intent is
unclear, courts may find a change in habitual residence based
on the child’s acclimatization when “the objective facts point
unequivocally to a person’s ordinary or habitual residence being
in a particular place.” The child’s life must have become “so
firmly embedded in the new country as to make it habitually
resident” despite parental intentions to the contrary.

11

Why Parental Intent over Acclimatization?
Focus on acclimatization and the child’s status quo doesn’t sufficiently
deter abduction:

• “The Convention is designed to prevent child abduction by reducing
incentive of the would-be abductor to seek unilateral custody over a
child in another country. The greater the ease with which habitual
residence may be shifted without the consent of both parents, the
greater the incentive to try.”

• Acclimatization is “so vague as to allow findings of habitual residence
based on virtually any indication that the child has generally adjusted
to life there.”

• Focus on acclimatization may “open children to harmful
manipulation” by one parent seeking to foster attachments during
what was supposed to be a temporary stay (e.g. “profess allegiance
to the new sovereign.”

• Children are “remarkably adaptable and form intense attachments
quickly.”

12
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A Flexible Presumption Under Mozes
Even though the Mozes framework creates a presumption that
focuses on parental intent, it attempts to maintain some flexibility,
although not much.

• Shared parental intent can be inferred and does not need to
be explicit

• A court can find change of habitual residence if it is clear that
the child’s life has become firmly embedded in the new
country.

Mozes warns against a rigid and inflexible parental intent test
adopted by some foreign courts:

• “[A] bright line rule…‘where both parents have equal rights of
custody no unilateral action by one of them can change the
habitual residence, save by agreement or acquiescence over
time of the other parent’ must be “carefully qualified.”

• A rigid test may “lead to absurd results” that ignores reality. 13

BEREZOWSKY:
A RIGID PARENTAL INTENT MODEL

(5TH CIRCUIT)

• Parental intent requires an explicit agreement.
There must be a “meeting of the minds” evidenced by testimony
that the parents “sat down together and explicitly agreed to a
child’s habitual residence.”

In contrast to Mozes, parental intent cannot be inferred from
circumstances that developed over time and would allow a
finding of parental intent despite the “lack of perfect
consensus.”

• Acclimatization is given even less weight 

Berezowsky explicitly rejects the authority of its sister circuits that 
allow a child to acquire habitual residence by becoming 
“sufficiently acclimated.”

14

CHILD-CENTRIC MODEL
A MI NORITY VI EW

15
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CHILD-CENTRIC MODEL

Two variants of the Child-Centric Model:

1.Friedrich – followed by the Sixth Circuit
(Friedrich v. Friedrich, 983 F.2d 1396 (6th Cir. 1993)

2.Feder – followed by the Third and Eighth
(Feder v. Feder-Evans, 63 F.3d 217 (3d Cir. 1995)

16

FRIEDRICH:
PARENTAL INTENT IRRELEVANT

(6TH CIRCUIT)

“To determine habitual residence, the court must focus on the child, not
the parents.” Friedrich, 983 F.2d at 1401.

After Mozes, the Sixth Circuit reaffirmed its adherence to the purely
child-centric model. In 2007, in Roberts v. Tesson, the Sixth Circuit held
that:

• A court “should consider only the child’s experience in determining
habitual residence.”

• The “subjective intent of the parents” is “not only inconsistent with the
precedent” but also makes “seemingly easy cases hard and reaching
results that are questionable at best.”

• Any focus on parental intent would “run counter” to the goal of
preventing a child from being “taken out of the family and social
environment in which its life has developed.”

17

FEDER:
CHILDREN, THEN THE PARENTS

(3RD & 8TH CIRCUITS)

The child’s perspective is the guiding framework:

“A child’s habitual residence is the place where he or she has been
physically present for an amount of time sufficient for
acclimatization and which has a degree of settled purpose from
the child’s perspective”

But parental intent is also relevant in determining whether the child
has acclimated:

“A determination of whether any particular place satisfies this
standard must focus on the child and consist of an analysis of the
child’s circumstances in that place and parents’ present, shared
intentions.”

Feder, 63 F.3d at 224. 18
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ACCLIMATIZATION FACTORS FROM THE CHILD’S 
PERSPECTIVE
(3RD, 6TH & 8TH)

The courts that adhere to the child-centric models have
considered the following facts as evidence of a child’s
acclimatization:

• Passage of time
• Enrollment in school and other “academic activities”
• Personal possessions and pets acquired
• Fluency in the local language
• Formation of “meaningful relationships” with family

members in that country
• Participation in social and group activities

19

THE EFFECT OF PARENTAL INTENT ON 
ACCLIMATIZATION

(3RD & 8TH)

The circuits that follow the more flexible child-centric model (3rd

and 8th) have adopted the view that a child inevitably internalizes
some of their parents’ expectations and desires. The more the
parents behave as if they are “settled,” the more quickly the child
will acclimate. Therefore, the acclimatization process must also
look at the parents’ shared intentions.

The courts have considered the following behavior as evidence of
acclimatization and habitual residence:

• Selling the prior family home
• Purchasing a home in the new country
• Pursuit of personal interests and hobbies
• Pursuit of employment
• Securing benefits available only to residents
• Applying for residency or citizenship 20

CHANGING THE BALANCE:
WHEN PARENTAL INTENT OUTWEIGHS THE CHILD’S 

PERSPECTIVE

Under the Feder variant, the child’s perspective and parental intent can
both be weighed to determine whether the child has acclimated.

Even though Feder and its progeny favor the child’s perspective, this fact-
intensive model allows for a more flexible model under which courts can
change the weight given to parental intent and the child’s
circumstances. The result is that the courts sometimes invert the
presumption in favor of parental intent.

EXAMPLE: Whiting v. Krassner

The younger the child, the more weight that is given to parental intent. A
young child lacks the capacity to form his or her own intentions on
meaningful ties to an environment; therefore, by default parental intent is
given nearly dispositive weight.

21
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SHOULD THERE BE ONE PRESUMPTION?

The flexible framework adopted by the Third and Eighth
Circuits can, at times, overlap with Mozes and yield a
very similar analysis.

The fact that these two models can sometimes seem
indistinguishable has led some to observe that there is
an inevitable convergence.

Given this convergence, does it make sense to have a
presumption that favors parental intent or the child’s
perspective?

22

TOTALITY OF THE 
CIRCUMSTANCES

A NEW MODEL FROM THE 7 TH C I RCUI T

23

REDMOND:
“THE DIFFERENCES ARE NOT AS GREAT AS THEY MAY SEEM…”

In Redmond v. Redmond, the Seventh Circuit observed that
the two main models can be reconciled and that there
should not be a presumption giving greater weight to either
the child’s perspective or the parents’ intentions.

It is “unwise to set in stone the relative weights of the parental
intent and the child’s acclimatization.”

Instead, habitual residence must remain “essentially fact-
bound, practical and unencumbered with rules, formulas or
presumptions.”

Redmond v. Redmond, 724 F.3d 729 (7th Cir. 2013)

24
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I. INTRODUCTION 
 
The Hague Convention on the Civil Aspects of International Child Abduction is designed 
to secure the prompt return of abducted children to their countries of habitual residence.  
But what is habitual residence?  The drafters of the Convention deliberately chose to 
leave the term undefined as a matter of practicality.  Yet, as a result, habitual residence 
has developed into a nebulous legal concept yielding inconsistencies, domestically and 
internationally. 1   The inconsistency has become increasingly problematic, especially 
given the primacy of habitual residence in Hague Convention cases. 
 
Habitual residence is a threshold and often “outcome determinative” element in Hague 
Convention cases.2  If a child has not been abducted from his or her habitual residence, 
the removal is not wrongful; therefore, a parent is not entitled to any relief under the 
Convention.3  It then comes as no surprise that the United States circuit courts have 
struggled at length the concept of habitual residence.  The circuits unanimously agree 
that, despite a definition, habitual residence requires consistent application.   The circuit 
courts, however, have been unable to reach an agreement as to what the correct single 
inquiry or analytical framework should be.  Likewise, there is a lack of consensus 
amongst the international community. 
 
This paper explores the longstanding debate over habitual residence and attempts to 
extract some discernable pattern(s) between the circuit courts.  We examine the 
theoretical foundations and practical implications of each such pattern with the hope that 
it may provide some guidance for practitioners. 
 
 

                                                        
1 Redmond v. Redmond, 724 F.3d, 745-46 (7th Cir. 2013); RHONA SCHUZ, THE HAGUE CHILD 
ABDUCTION CONVENTION: A CRITICAL ANALYSIS 188-194 (2013).   
 
2 Mozes v. Mozes, 239 F.3d 1067, 1071-73 (9th Cir. 2011). 
 
3 Redmond v. Redmond, 724 F.3d 729 (7th Cir. 2013). 
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II. THE DISCREPANCY AND ITS SOURCES 
 
The international community and our circuit courts have been unable to agree on what 
conditions are necessary to create habitual residence.  When a child has resided in one 
country its entire life, there is very rarely a dispute as to habitual residence.  The 
difficulty arises when a family moves to one or more new countries during the child’s 
life.   
 
In exploring this issue, our courts have fallen into three “camps,” each adopting a 
different focus in their habitual residence inquiry.  These three groups will be discussed 
in more detail below, but can be generally described as follows: 
 

(1) courts that prioritize the parental intent;  
(2) courts that prioritize the child’s perspective; and 
(3) courts that have adopted a hybrid, totality of the circumstances test. 

 
There are various factors that have spurred divergence amongst the courts and that have 
also made it difficult to overcome the lack of consensus. 
 

a. The Aims of The Hague Convention. 
 
Perhaps the most important reason for the spectrum of approaches taken by courts is that 
the Convention has multiple interrelated, yet distinct, objectives.  These objectives can 
pull in different directions and be difficult to reconcile.  On one hand, the Convention 
places at the head of its objectives the restoration of the child’s status quo.  This aim 
yields a more objective approach that focuses on the child’s perspective.  On the other 
hand, the Convention also aims to prevent one parent from unilaterally removing a child 
to a different country in search of a friendlier forum for a custody suit.  This goal favors a 
subjective approach that focuses on the parents’ intent.  As explored at greater length 
below, it can be difficult at times to reconcile these two objectives in the context of a 
habitual residence inquiry. 
 

b. Maintaining Flexibility 
 
Courts must not only keep in mind the Convention’s sometimes conflicting objectives, 
but also the inevitable myriad of fact patterns that come into play in a habitual residence 
inquiry.  All circuit courts have stressed that a formulaic, “one-size-fits-all’ habitual 
residence test is clearly inappropriate in light of the multitude of different fact patterns 
that can occur in a child abduction case.  The determination has been described on 
multiple occasions as “highly fact-specific” and which “necessarily varies with the 
circumstances of each case.”4   
 
 
 
 
                                                        
4 Whiting v. Krassner, 391 F.3d (3d Cir. 2004). 



3 
 

c. Lack of Supreme Court Authority 
 
The previous two factors have not only shaped our jurisprudence, but also that of our 
sister signatories.  The result is a lack of consensus between treaty partners.  The lack of 
international consensus and the inherent flexibility of the test, coupled with complicated 
fact patterns, make habitual residence cases unlikely candidates for certiorari to the 
United States Supreme Court.  Many people (including some of the nation’s most 
preeminent constitutional scholars) have asked our Supreme Court to resolve the circuit 
split on habitual residence.   However, the Supreme Court will likely remain extremely 
reticent to decide a question that is still being considered by the Hague Conference.  
Moreover, the Supreme Court also favors “clean” cases that are straightforward and 
broadly applicable.  Abduction cases often involve messy fact patterns that vary 
dramatically from case to case.  
 
III. THE HABITUAL RESIDENCE MODELS 
 

a. Parental Intent Model 
 
Parental intent is the prevailing model in the United States.  There currently exist two 
variants of this model, but both have in common an emphasis on the shared intent of the 
child’s parents, instead of the child’s perspective.  Numerous parental intent courts have 
noted, “the difficult cases arise when the [parents] do not agree on where [habitual 
residence] has been fixed.”5  The two variants differ as to what constitutes share parental 
intent and how much weight parental intent should be given over the child’s perspective.  
The first variant – the Mozes variant – places a strong emphasis on shared parental intent, 
but still allows for a finding of habitual based on the child’s perspective.  The Berezowsky 
variant, on the other hand, gives much greater weight to a rigid, narrow definition of 
shared parental intent. 
 

1. The Mozes Varient – 1st, 2nd, 4th, 9th and 11th Circuits 
 
The most common variant is Mozes, which originates from the Ninth Circuit’s opinion in 
Mozes v. Mozes.6  The Mozes variant starts it analysis with a two-tier test: 
 

(1) Intent to Abandon – There must be a settled intention to abandon the child’s prior 
habitual residence (as judged from the perspective of the “person or persons 
entitled to fix the place of the child’s residence”);  

(2) Acclimatization – There must also be an “actual change in geography” and the 
passage of an appreciable period of time…that is sufficient for acclimatization.”7 

                                                        
5 Ruiz v. Tenorio, 392. F3d. 1247, 1253 (11th Cir. 2004); Mozes, 239 F.3d at 1076. 
 
6 239 F.3d 1067 (9th Cir. 2001).  See also Gitter v. Gitter, 396 F.3d 124, 134 (2d Cir. 2005); 
Nicolson v. Pappalardo, 605 F.3d 100, 104 (1st Cir. 2010); Maxwell v. Maxwell, 588 F.3d 245, 
251 (4th Cir. 2009); Mozes v. Mozes, 239 F.3d 1067, 1075 (9th Cir. 2001); Ruiz v. Tenorio, 392 
F.3d 1247, 1252-53 (11th Cir. 2004) (adopting the Mozes habitual residence framework). 
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When the two elements conflict, the Mozes variant gives near dispositive weight to the 
first tier – parental intent.  In order to establish a new habitual residence, there must be 
shared parental intent and acclimatization. However, if there is evidence of a child’s 
acclimatization, but no evidence of shared parental intent, the Mozes framework makes it 
extremely difficult to establish habitual residence.     
 
In its lengthy analysis, the Ninth Circuit in Mozes established a spectrum of fact patterns 
that courts may encounter when considering the near-dispositive element of parental 
intent.   
 

(1) On one side are those cases in which the court finds that “the family as a unit has 
manifested a settled purpose to change habitual residence.”8  There may be settled 
purposes even when one parent may have qualms about the move.9  This occurs 
when both parents and the child relocated together “under circumstances 
suggesting they intend to make their home in the new country.”10  When a court 
finds a family made these coordinated efforts to abandon one residence in favor of 
another, one parent’s alleged reservations are rarely sufficient to negate a finding 
of “shared and settled purpose.”11 

(2) On the other side of the spectrum are those cases in which the child’s relocation 
was “clearly intended to be for a specific, delimited period.”12  In such cases, one 
parent’s unilateral decision to make the move permanent will rarely result in a 
change of habitual residence.13   

(3) In between are cases where there was only consent for the child to stay in a new 
country for “some period of ambiguous duration.”14  Even when there is a “lack 
of perfect consensus” between the parents, the circumstances of the child’s stay 
are sometimes such that a court can infer shared parental intent to change the 
child’s habitual residence.15  Similarly, the circumstances of the child’s stay may 
indicate that there is no “settled mutual intent from which abandonment can be 

                                                                                                                                                                     
7 Id. at 1078. 

8 Id. at 1076. 

9 Id. 

10 Id. at 1077. 

11 Id. 

12 Id. 

13 Id. 

14 Id. 

15 Id. 
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inferred.”16  In such cases, the findings of the district court are entitled to great 
deference.17 

 
The Mozes variant essentially “creates a presumption that shared parental intent (or lack 
thereof) regarding a change of residence generally trumps evidence of acclimatization.”18  
If there is no shared parental intent, then Mozes warns that courts should “be slow to infer 
from [a child’s acclimatization] that an earlier habitual residence has been abandoned.”19  
As noted above, the emphasis on parental intent is driven by the fact that the “Convention 
is designed to prevent child abduction by reducing the incentive of would-be abductors” 
to engage in forum shopping.20 
 
Yet, the spectrum of parental intent outlined in Mozes suggests that parental intent is a 
somewhat flexible concept.  Mozes explicitly allows a finding of shared parental intent, 
despite a perfect consensus between the parents.  Moreover, the Mozes variant does not 
require an unequivocal declaration of shared intent by the parents at the time of 
relocation, but allows courts to reach this inference from the totality of the circumstances: 
“One need not have this settled intention at the moment of departure; it could coalesce 
during the course of a stay abroad originally intended to be temporary. Nor need the 
intention be expressly declared, if it is manifest from one's actions; indeed, one's actions 
may belie any declaration that no abandonment was intended.”21 This is consistent with 
the commonly recurring observation by courts that the habitual residence test cannot be 
so rigid as to exclude parents from relief under the Convention.22 
 
The Mozes variant may create a presumption that relies on parental intent; yet in keeping 
with the need for flexibility, Mozes does not foreclose the possibility that a child’s 
acclimatization may by itself be sufficient to establish a new habitual residence.  “A 
child’s life may become so firmly embedded in the new country as to make it habitually 
residence even though there may be lingering parental intentions to the contrary.” 23  

                                                        
16 Id. 

17 Id. 

18 Karkkainen v. Kovalchuk,  445 F.3d 280 (3d Cir. 2006) 

19 Mozes, 239 F.3d at 1078-79. 

20 Id. at 1079. 

21 Id. at 1075. 

22 Id. at 1080-81. 

23 Id. at 1078. 
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However, as stated above, Mozes warns that, without shared parental intent, courts should 
be slow to find that a child’s contacts with a new country are sufficient to establish 
habitual residence.  Mozes and its progeny adopt the view that “the greater the ease with 
which habitual residence can be shifted without the consent of both parents, the greater 
the incentive to try” and “[t]he question whether a child is in some sense ‘settled’ in its 
new environment is so vague as to allow findings of habitual residence based on virtually 
any indication that the child has generally adjusted to life there.”24 
 
The Ninth Circuit concluded its analysis by cautioning that its parental intent framework 
should not become a rigid or bright line test.  The courts that adhere to the Mozes variant 
have adopted the Ninth Circuits warning: 
 

Recognizing the importance of parental intent, some courts have gone of 
in the other direction, announcing a bright line rule that ‘where both 
parents have equal rights of custody no unilateral action by one of them 
can change the habitual residence of the children, save by agreement or 
acquiescence over time of the other parent…While this rule certainly 
furthers the policy of discouraging abductions, it has been criticized as 
needing to be ‘carefully qualified if it is not to lead to absurd results.  The 
point is well taken: Habitual residence is intended to be a description of a 
factual state of affairs, and a child can lose its habitual attachment to a 
place even without a parent’s consent.  Even if when there is no settled 
intent on the part of the parent to abandon the child’s prior habitual 
residence if ‘the objective facts point unequivocally to a person’s ordinary 
or habitual residence being in a particular place.25 

 
The second variant – the Berezowsky variant – seemingly ignores this admonition by 
adopting a narrow and rigid definition of parental intent and giving even less weight to 
acclimatization. 
 

2. The Berezowsky Variant – 5th Circuit 
 
In Berezowsky v. Ojeda, the Fifth Circuit reiterated that it had previously adopted the 
Mozes framework and emphasized that the “primary consideration in the habitual 
residence determination [is] shared parental intent.” 26  This statement is not of itself 
particularly new or controversial; however, coupled with the court’s rigid definition of 
shared parental intent and its refusal to even discuss the child’s acclimatization,27 the 

                                                        
24 Id. at 1079. 

25 Id. at 1080-81. 

26 Berezowsky v. Ojeda, 765 F.3d 456 (5th 2014). 

27 Id. at 476 fn.10.  (“Some courts have held that even absent a shared parental intent, a child may 
acquire a habitual residence by becoming sufficiently acclimated to a new environment. See, e.g., 
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Fifth Circuit’s approach constitutes a significant departure from Mozes. The result is a 
rigid and inflexible habitual residence test that would exclude many cases from the scope 
of the Convention.  
 
As seen under the Mozes variant, numerous courts have emphasized that shared parental 
intent can be inferred from the totality of the circumstances, even when there is a “lack of 
perfect consensus” between the parents.28  Yet, under the Berezowsky variant, shared 
parental intent cannot be inferred, but instead requires a “meeting of the minds.”29  The 
majority concluded in Berezowsky that there could have been no meeting of the minds 
because the parents had been estranged since before the child’s birth. In her dissent in 
Berezowsky, Judge Haynes noted that the majority’s insistence that “parents must testify 
that they sat down together and explicitly agreed to a child's habitual residence” marks a 
sharp departure from the long-established Mozes framework.30  
 
Berezowsky also seems to suggest that acclimatization should be given even less weight 
than under the Mozes variant.  In its opinion, the majority explicitly cited Mozes and its 
progeny as authority that allows a child to acquire habitual residence by becoming 
“sufficiently acclimated;” in response, the majority noted that the Fifth Circuit has 
“instead emphasized shared intentions.” 31   The majority declined to even consider 
whether a three-year-old child had become sufficiently acclimated during his 13-month 
stay in Mexico, where he had also spent long periods of time prior to relocation. 
 
Contrary to the Mozes variant, Berezowsky also seems to suggest that a district court’s 
findings regarding habitual residence are not entitled to the deference normally afforded 
to a court’s factual findings.  To date, there has been no other court in any of the other 
circuits that has adopted the Berezowsky variant. 
 

b. Child-Centric Model 
 
Like the Parental Intent Model, there are two existing variants of the Child-Centric 
Model.  These two variants share an emphasis on the child’s perspective, instead of the 
parents’ intentions.  Yet, the weight given to the child’s perspective varies.  One variant 
considers only objective facts of the child’s acclimatization and ignores entirely 
subjective parental intent; the other emphasizes the child’s perspective, but parental intent 
remains relevant. 

                                                                                                                                                                     
Gitter, 396 F.3d at 134; Mozes, 239 F.3d at 1081. The approach taken by our circuit has instead 
emphasized shared intentions. See Larbie, 690 F.3d at 311”). 
 
28 Mozes, 239 F.3d at 1077. 

29 Berezowsky, 765 F.3d at 469. 

30 Id. at 477 fn.2. 

31 Id. at 467 fn. 10. 
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1. The Friedrich Variant – 6th Circuit 
 

The Sixth Circuit stands alone in its interpretation of habitual residence.  In one of the 
earliest examinations by an American circuit court of The Hague Convention, the Sixth 
Circuit held in Friedrich v. Friedrich, that “to determine habitual residence, the court 
must focus on the child, not the parents.”32  In exploring the mother’s claims that she 
never intended for the child to habitually reside in Germany, the Sixth Circuit held that 
her intentions were irrelevant.33   
 
Six years after the Ninth Circuit introduced the prevailing Mozes model, the Sixth Circuit 
reaffirmed its view of habitual residence in Robert v. Tesson.34  In Robert, the Sixth 
Circuit reiterated that a court “should consider only the child’s experience in determining 
habitual residence.”35  The court dismissed the “subjective intent of the parents” as “not 
only inconsistent with the precedent” but also making “seemingly easy cases hard and 
reaching results that are questionable at best.”36 
 
The Roberts court explained that it considered any focus on parental intent to “run 
counter” to the goal of preventing children from being “taken out of the family and social 
environment in which its life has developed.”37  In reaching this conclusion, the Sixth 
Circuit is able to give effect to both of the Convention’s objectives of restoring the status 
quo and preventing abduction.  However, the rigidity of the test ignores the import that 
parental intent may have in assessing the totality of the circumstances.   
 
Two other courts have attempted to achieve this balance, by focusing on the child’s 
perspective but still considering parental intent. 
 

2. The Feder Variant – 3rd and 8th 
 
Two years after Friedrich, the Third Circuit adopted a child-centric model under which 
objective evidence of the child’s acclimatization is paramount.  Under Feder, however, 
parental intent is still relevant.  The Third Circuit explained that: 
 

A child’s habitual residence is the place where he or she has been 
physically present for an amount of time sufficient for acclimatization and 
which has a degree of settled purpose from the child’s perspective…A 

                                                        
32 983 F.2d 1396, 1401 (6th Cir. 1993) 
 
33 Id. 
 
34 507 F.3d 981 (6th Cir. 2007). 
 
35 Id. 
 
36 Id. 
 
37 Id. 
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determination of whether any particular place satisfies this standard must 
focus on the child and consist of an analysis of the child’s circumstances 
in that place and parents’ present, shared intentions.38 

 
The Eighth Circuit has since followed suit.39  Together, these two courts have compiled 
an ever-growing list of objective factors that may help a court determine whether a child 
has acclimatized (e.g. enrollment in school, involvement in extracurricular activities, 
family relations, etc.). However, parental intent remains relevant in any habitual 
residence analysis.  Moreover, under the Feder framework, there is an inverse correlation 
between the age of the children and the weight given to parental intent.  The younger the 
child, the more weight is given to parental intent.40  Because a young child lacks the 
capacity to form his or her own intentions or meaningful ties to an environment, parental 
intent is by default given nearly dispositive weight in deciding the issue of habitual 
residence.41 
 
By allowing courts to adjust the weight given to different factors, the Feder variant gives 
courts the flexibility that is necessary in such fact-intensive cases.  This flexibility can at 
times yields a framework that is nearly identical (or at least consistent with) the parental 
intent test under Mozes.42  The flexible approaches embraced by the Feder and Mozes 
variants have led some scholars and jurists to note that there is a growing and inevitable 
convergence of the child-centric and parental intent models.  The fact that these tests can 
sometimes seem indistinguishable has prompted one court to question the parental intent 
vs. child-centric paradigm.  The Seventh Circuit seems to be moving toward a new hybrid 
test that is free of presumptions favoring one factor over the other. 
 

c. Totality of the Circumstances Model  
 
 In Redmond v. Redmond, the Seventh Circuit surveyed the circuit split between the two 
schools – Mozes/parental intent and Feder/child-centric.  The court concluded that the 
“differences are not as great as they may seem.” 43 And the opinion may signal the 

                                                        
38 Feder v. Feder-Evans, 63 F.3d 217, 224 (3d Cir. 1995). 
 
39 Silverman v. Silverman, 338 F.3d 886, 898-99 (8th Cir. 2003); Barzilay v. Barzilay, 600 F.3d 
912, 918 (8th Cir. 2010). 
 
40 Whiting v. Krassner, 391 F.3d 540, 548 (3d Cir. 2004). 
 
41 Id. (citing Delvoye v. Lee, 329 F.3d 332, 333 (3d Cir. 2003).  The Sixth Circuit has 
acknowledged this caveat in the child-centric approach, but has declined to address whether it 
will incorporate this caveat to it otherwise purely child-based model.  Roberts v. Tesson, 507 F.3d 
981 (6th Cir. 2007). 
 
42 In Whiting v. Krassner, the Third Circuit recognized that its sliding scale test could, in certain 
cases, be reconciled and consistent with Mozes.  540 F.3d at 548. 
 
43 Redmond v. Redmond, 724 F.3d 729, 746 (7th Cir. 2013).  
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beginning of a new balanced model that doesn’t start with the presumption that the 
parental intent should be given more weight than the child’s, or vice versa. 
 
As explained in Redmond, the Seventh Circuit never firmly committed to either camp.  
Instead, the Seventh Circuit “loosely” adopted the Mozes framework for its stated 
commitment to maintaining a flexible habitual residence test, not for its presumption 
favoring parental intent.44 The court opined that the parental intent presumption in Mozes 
is, in fact, far from ideal.   Shared parental intent may be the proper starting point in cases 
involving very young children for whom the concept of acclimatization has little 
meaning.  On the other hand, the court observed, an emphasis on shared parental intent 
does not work when the parents are estranged essentially from the outset.45  In other 
words, the Seventh Circuit concluded that it is “unwise to set in stone the relative weights 
of the parental intent and the child’s acclimatization.”46  Instead, the habitual residence 
inquiry must remain “essentially fact-bound, practical, and unencumbered with rigid 
rules, formulas or presumptions.”47   
 
At first glance, a totality of the circumstances test seems a very rational approach because 
it is so fluid that it has the potential to deal effectively with every possible child 
abduction fact pattern.  However, its greatest virtue is also is greatest vice.  The lack of 
structure will provide little predictability for parties and it may become even more 
difficult to discern any consistent patterns.  It may also facilitate result oriented opinions 
by judges left unbound by any clear precedent.  The Seventh Circuit does seem to 
suggest, however, that it is possible to develop general guiding principles within this 
flexible framework that will provide sufficient guidance and binding precedent (e.g. 
parental intent is given greater weight when the child is young).  
 
IV. A FOREIGN PERSPECTIVE 
 
As discussed above, our courts are not the only ones that are struggling with the concept 
of habitual residence.  There is an international debate that in many ways resembles and 
influences our own domestic debates over the proper habitual residence framework.  In 
particular, the United Kingdom’s jurisprudence has been of great significance in our 
habitual residence case law.  Many of our seminal habitual residence cases – such as 
Mozes, Redmond, Friedrich to name a few – rely on two English opinions known as Re 
Bates and Shah.   
 
In Re Bates, the English court expressed that courts should “resist the temptation to 
develop detailed and restrictive rules as to habitual residence, which might make it as 
technical a term of art as common law domicile.  The facts and circumstances of each 

                                                        
44 Id. at 746. 
 
45 Id.  
 
46 Id. 
 
47 Id. 
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case should continue to be assessed without resort to presumptions or presuppositions.”48  
On the other hand, in Shah, another English court defined habitual residence as being 
“habitually and normally resident” in a location, coupled with a “settled purpose” to 
reside there.49  It was this reference to “settled purpose” that gave rise to the shared 
parental intent standard adopted in Mozes.50 
 
The United Kingdom Supreme Court, however, has since disavowed the “settled 
purpose” formulation.  In 2014, the U.K. Supreme Court held in Re LC that “settled 
purpose” is “not readily applicable to a child, who usually has little choice about where 
he lives and no settled purpose, other than survival, than living there.” 51  The rejection of 
“settled purpose” seems to signal a shift by the U.K. courts to a child-centric approach.   
 
In fact, Re LC seems to establish a child-based model that far exceeds the scope of our 
domestic jurisprudence. First, the new U.K. habitual residence framework sets a low 
threshold for proving acclimatization.   In his judgment in Re LC, Lord Wilson confirmed 
that courts need only look for “some integration on the part of the child in a social and 
family environment in the suggested state of habitual residence.”52  And perhaps the most 
novel, and radical, development is that Re LC encourages courts to give greater weight to 
the child’s state of mind.  Whereas our acclimatization case law still rests on “objective 
facts” (e.g. existence of social and familial ties), Re LC rejects the long-standing 
preference for objective proof over evidence of “state of mind.”53  The emphasis on the 
child’s subjective state of mind may establish precedent for courts in the United Kingdom 
to give greater weight to children’s preferences.  This would be in keeping with other 
recent calls by the judiciary for children to “be heard far more frequently” in Convention 
cases.54  
 
We have yet to see how Re LC will be applied by the lower courts and what it practical 
consequences will be.   

                                                        
48 Re Bates (1989), No. CA 122/89 (High Ct. of Justice, Fam. Div. Eng.). 
 
49 Mozes, 239 F.3d at 1073-74.  Oddly, Shah  is not an abduction case, but merely 
involved another law that used the same term.  Therefore, reliance on Shah’s 
“settled intent” makes less sense in cases in which the issue is the habitual residence 
of minor children.  
 
50 Id. 
 
51 [2014] UKSC 1. 
 
52 Id. 
 
53 Id. 
 
54 [2011] EWCA Civ 272. 
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INT’L CHILD ABDUCTION

Returning Children Home &

Making the Abductor Pay 
Through the UCCJEA

UCCJEA
N.Y. Dom. Rel. Law

• Adopted in almost all States 

• Domesticate & Enforce Certified 
Foreign Custody Orders

• Proper Jurisdiction

• Proper Notice/Opportunity to be Heard

• Affirmative Defenses

Expedited Enforcement of 
Child Custody Determination

N.Y. Dom. Rel. Law §77-g
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Fla. Fam. L. Form 
12.941(d)

EMERGENCY 
VERIFIED MOTION 

FOR CHILD PICK-UP 
ORDER

Fla. Fam. L. Form 12.941(e)

• ORDER TO PICK-UP 
MINOR CHILDREN

N.Y. Dom. Rel. Law §76

• Initial Child Custody Jurisdiction

• 1. Except as otherwise provided in section
seventy-six-c of this title, a court of this
state has jurisdiction to make an initial
child custody determination only if:

• (a) this state is the home state of the child
on the date of commencement of the
proceeding, or was the home state within
six months before the commencement….
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§75-d International Application

• (1)  A court of this state shall treat a foreign 
country as if it were a state of the United States 
for purposes of applying this title and title two.  

• (2)  Except as otherwise provided in subsection 
• (3), a child custody determination made in a 

foreign country under factual circumstances in 
substantial conformity with the jurisdictional 
standards of this part must be recognized and 
enforced under title three of this article.  

• (3)  A court of this state need not apply this 
article if the child custody law of a foreign 
country as written or applied violates 
fundamental principles of human rights.  

§77-1 Recognition & Enforcement

A court of this state shall accord full faith 
and credit to an order issued by another 
state and consistent with this article which 
enforces a child custody determination by a 
court of another state unless the order has 
been vacated, stayed, or modified by a 
court having jurisdiction to do so under 
title two of this article, unless recognition 
and enforcement would violate subdivision 
1-c of § 240 or §1.085 of family court act.

§ 77-g Expedited Enforcement

• (1) Verified Petition. Attach certified copies of all 
orders to be enforced & confirming registration. 
May attach copy of certified.

• (2) Petition must state:
• (a) Whether court that issued order i.d. j/d basis 

relied upon, and specify basis;
• (b) Whether order has been vacated, stayed or 

modified by court whose decision must be 
enforced, i.d. court, case no. & nature 
proceedings.
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§77-g continued

• (c) Any proceeding has commenced that
could affect it, including DV, abuse, TPR

• (d) Present address of child & respondent;

• (e) Relief in addition to immediate physical
custody & attorney’s fees, including law
enforcement assistance & relief sought;

• (f) If child determination (order) registered
and confirmed under 77 d of this title, the
date and place of registration.

§77-g (3)

• Upon filing of the petition, the court shall issue 
an order directing the respondent to appear in 
person with or without the child at a hearing and 
may enter any order necessary to ensure the 
safety of the parties and child. The hearing must 
be held not more than 3 court days after filing of 
the petition, provided served not less than 24 
hours prior to the hearing. The court may extend 
the date of the hearing briefly for good cause at 
the request of the petitioner. 

§77-g (4)

• The order must state time & place of the 
hearing and advise respondent that the 
court will order that the petitioner may take 
immediate physical custody of the child & 
the payment of fees, costs, and expenses 
under §77-k, and may schedule a hearing 
to determined further relief unless the 
respondent appears and establishes that:
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§77-g(4)

(a) Not registered & confirmed under §75-d 
of this article and that:

1. The issuing court did not have j/d

2.  The order has been vacated, stayed 
or modified by a court having j/d to do so

3.  The respondent was entitled to notice 
and not given per standards 75-g in 
those proceedings before issuing court

§77-g (4)(b)

or
The child custody determination for
which enforcement is sought was
registered and confirmed under. §77-
c, but has been vacated, stayed, or
modified by a court of a state having
jurisdiction to sounder title two (§ 76-
76-i )of this article.

§77-k Costs, Fees, & Expenses
1.The court shall award the prevailing party, including
a state, necessary and reasonable expenses
incurred by or on behalf of the party, including costs,
communication expenses, attorney’s fees,
investigative fees, expenses for witnesses, travel
expenses, and child care during the course of the
proceedings, unless the party from whom fees or
expenses are sought establishes that the award
would be inappropriate. No fees, costs or expenses
shall be assessed against a party who is fleeing an
incident of domestic violence or mistreatment or
abuse of a child or mistreatment or abuse of a child
or sibling, unless the court is convinced by a
preponderance of the evidence that such
assessment would be clearly inappropriate.
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Karan v. Karan
6 So.3rd 87, 91 (Fla. 3rd DCA 2009)

• The French court utilized a standard of usual and
permanent centre of interest, The court held that:

• “….the record is clear that the children did not reside
in Guadeloupe for six continuous months preceding
the filing of the Husband’s petition. Thus, the French
trial court did not exercise its jurisdiction over the
Husband’s child custody proceeding in substantial
conformity with the UCCJEA….the Florida trial court
could have, and should have, exercised its
jurisdiction over the child custody portion of the
Wife’s petition.”

Dyce v. Christie
17 So.3rd 892 (Fla. 4th DCA 2009)
• Both Fla. Stat. 61.528 and 61.531 required the 

trial court to evaluate whether the father had 
proper notice and opportunity to be heard in the 
Jamaican proceedings. The father had notice of 
those proceedings and entered an appearance, 
having been represented by a Jamaican 
attorney until the attorney withdrew because of 
the father’s failure to pay. That he failed to 
appear at the final hearing is not a failing of the 
Jamaican procedures but of the father.

Dyce v. Christie
17 So.3rd 892 (Fla. 4th DCA 2009)
• With respect to Fla. Stat. 61.506(3), the appellate court 

held: “We take that to mean that when the foreign law 
itself fails to recognize a fundamental public policy tenet, 
such as considering the best interests of the child, the 
courts may decline to recognize the judgment. However, 
whether the foreign court has properly applied its law is a 
question for the foreign jurisdiction. We do not think that 
public policy considerations require a Florida court to 
reevaluate the merits of every foreign custody decree to 
determine whether a child’s best interest has been 
served by the foreign decree. “



7

Malik v. Malik
638 A.2d 1184 (Md. App. 1994)

• The Pakistani court’s custody order is presumed 
to be correct. This presumption shifts to the 
opposing party the burden of proving by a 
preponderance of evidence that  (1) the 
Pakistani court did not apply the ‘best interests 
of the child standard or its equivalent, and (2) 
whether the procedural and substantive rights 
applied to the litigants before the Pakistani 
courts were such that confidence in the outcome 
was undermined. 

Hosain v. Malik, 671 A.2d 988, 1005
(Md. Ct. Spec. App. 1996)

• A Pakistani custody order was entitled to comity 
even though the Pakistani court had applied a 
maternal preference, referred to as "Hazanit." 
Specifically, the Hosain court concluded that 
"given that Hazanit is only more doctrinaire in 
degree from the maternal preference and 
because the circuit court could have reasonably 
found it to be only a factor, we hold that the 
circuit court did not err in concluding that the 
principles of Pakistani law which were applied 
were not repugnant to Maryland law."

In re Custody of R
947 P.2d 745 (Wash. App. 1997)

• In this case, the  Washington court in 
considering the public policy favoring the best 
interests of the child, when deciding to enforce a 
foreign custody decree, adopted the Maryland 
approach in Malik. 

• As a result the Washington legislature amended 
the UCCJEA  in 2001 and removed the “best 
interest of the child” language because it tended 
to create confusion between the jurisdictional 
issue and the substantive custody determination.  
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Tostada v. Tostada
151 P.3rd 1060 (Wash. App. 2007)
• Rejection of In re R and the Maryland law:

• The Court of Appeals, in reversing the 
lower court that based its decision on the 
‘children’s best interests’,  held that the 
divorce decree and initial custody 
determination made by the Mexican court 
were valid and enforceable. 

UCCJEA COMMENTS

• The official comments to the uniform 
act explain, “The UCCJEA eliminates 
the term ‘best interests’ in order to 
clearly distinguish between 
jurisdictional standards and the 
substantive standards relating to 
custody and visitation of children”

9 U.L.A. 652

Paillier v. Pence
144 Cal. App. 4th 461; 50 Cal. Rptr. 3rd 459 (Cal. App. 4th 2006)

• Facts: French court decree that awarded 
custody to the mother, father visitation and 
a ne exeat order that she could not move. 
The mother relocated to California. The 
trial court ordered that the child be 
returned by the mother voluntarily. She did 
not comply, a warrant was issued, the 
court ordered child returned to the father’s 
custody for his return to France. 
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Paillier v. Pence
144 Cal. App. 4th 461; 50 Cal. Rptr. 3rd 459 (Cal. App. 4th 2006)

• The court of appeal reversed and 
remanded with directions to deny the order 
unless a French court either declined 
jurisdiction or issued a contrary order that 
was entitled to enforcement under the 
UCCJEA. The trial court had no 
jurisdiction to: change custody, to apply 
the best interests test, and to enforce 
the move away order.

Charara v. Yatim
937 N.E. 2d 490 (Mass. App. 2010)
• Facts: father obtained custody decree of 

children from Jaafarite Court in Lebanon. 
The mother returned to Massachusetts 
and filed for divorce. 

• In the Jaafarite Court, it is only the father’s 
fitness considered and he will be given 
custody of a son over the age of two 
absent circumstances that would render 
him unfit. Therefore, no deference was 
due to that custody order. 

Charara v. Yatim
937 N.E. 2d 490 (Mass. App. 2010)
• The appellate court held that under the 

MCCJA that: “ ‘the substantial conformity 
test requires the satisfaction of three 
procedural components: whether the 
foreign court (1) had jurisdiction over the 
parties and the subject matter; (2) applied 
procedural and substantive law reasonably 
comparable to ours; and (3) based its 
order on the ‘best interests of the child.’”
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Chaar v. Chehab
78 Mass App. Ct. 501 (Mass. App. 2010)

• Father obtained a custody order in Lebanon after the 
mother left with the child.

• Held: “Under Massachusetts law, while removal of a 
child without court authorization or parental consent is a 
relevant consideration, the child is ‘not chargeable with 
the misconduct of her mother…and ought not to be 
compelled to suffer for it. Her welfare is the paramount 
consideration’ (citation omitted)….there is no indication 
that the Lebanese law governing custody disputes takes 
into consideration all of the relevant factors bearing on 
the child’s best interests as that standard is understood 
under the laws of the Commonwealth.”
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT, 
IN AND FOR COUNTY, FLORIDA 

Case No.: 
Division: 

, 
Petitioner, 

and 

,
 
Respondent.
 

ORDER TO PICK-UP MINOR CHILD(REN) 

An Emergency Verified Motion for Child Pick-Up Order has been filed by ( ) Petitioner ( ) Respondent, 
alleging facts which under existing law are determined to be sufficient to authorize taking into custody 
the minor child(ren) named below. Based on this motion, this Court makes the following findings, 
notices, and conclusions: 

JURISDICTION 
This Court has jurisdiction over issues surrounding the minor child(ren) listed below based on 

the following: 
[Choose all that apply] 
a.	 ___ This Court exercised and continues to exercise original jurisdiction over the minor children 

listed below under the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA), 
specifically, section 61.514, Florida Statutes. 

b.	 ___ A certified out-of-state custody decree has been presented to this Court with a request for 
full faith and credit recognition and enforcement under the Parental Kidnapping Prevention Act, 
28 U.S.C. Section 1738A. This Court has jurisdiction to enforce this decree under the UCCJEA, 
specifically sections 61.501-61.542, Florida Statutes. 

c.	 ___ By operation of Florida law governing the custody of or time-sharing with child(ren) born 
out of wedlock, this Court has jurisdiction over the child(ren) listed below because this (these) 
child(ren) was (were) born in the State of Florida and no prior court action involving the minor 
child(ren) has addressed a putative father’s rights to time-sharing or other parental rights. See 
sections 742.031 and 744.301, Florida Statutes. 

d.	 ___ Pursuant to the UCCJEA, specifically section 61.516, Florida Statutes, this Court has 
jurisdiction to modify a custody decree of another state and has consulted with the Court which 
took initial jurisdiction over the minor child(ren) to determine this authority. 

e.	 ___ Other: 

NOTICE OF HEARING 
Because this Order to Pick-Up Minor Child(ren) has been issued without prior notice to the non-

movant {name} , all 

Florida Supreme Court Approved Family Law Form 12.941(e), Order to Pick-Up Minor Child(ren) (9/11) 
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parties involved in this matter are informed that they are scheduled to appear and testify at a hearing 
regarding this matter on {date} , at {time} ,at which time the Court will 
consider whether the Court should issue a further order in this case, and whether other things should be 
ordered, including who should pay the filing fees and costs.  The hearing will be before The Honorable 
{name} ___________________________________________ at {room name/number, location, address, 
city}__________________________________________________________________________, Florida. 
If a party does not appear, this order may be continued in force, extended, or dismissed, and/or 
additional orders may be issued, including the imposition of court costs. 

If you are a person with a disability who needs any accommodation in order 

to participate in this proceeding, you are entitled, at no cost to you, to the 

provision of certain assistance.  Please contact: 

{identify applicable court personnel by name, address, and telephone number} 

at least 7 days before your scheduled court appearance, or immediately upon 

receiving this notification if the time before the scheduled appearance is less 

than 7 days;  if you are hearing or voice impaired, call 711. 

ORDER 
This Court ORDERS AND DIRECTS any and all sheriffs of the State of Florida (or any other 

authorized law enforcement officer in this state or in any other state) to immediately take into custody 
the minor child(ren) identified below from anyone who has possession and: 

1.	 ___ Place the minor child(ren) in the physical custody of {name} ________________ 
who ( ) may ( ) may not remove the minor child(ren) from the jurisdiction of this Court. 

OR 

___ Accompany the minor child(ren) to the undersigned judge, if the minor child(ren) is (are) 
picked up during court hours, for immediate hearing on the issue of custody or time-sharing. 
It is the intention of this Court that the nonmoving party, minor child(ren), and movant appear 
immediately upon service of this order before the undersigned judge, if available, or duty judge 
to conduct a hearing as to which party is entitled to lawful custody of the minor child(ren) at 
issue.  It is not the intention of the court to turn over the child(ren) to the movant on an ex parte 
basis. Neither party should be permitted to remove the child(ren) from the jurisdiction of this 
Court pending a hearing.  If unable to accomplish the above, the sheriff/officer shall take the 
child(ren) into custody and place them with the Department of Children and Family Services of 
the State of Florida pending an expedited hearing herein. 

OR 

___ Place the minor child(ren) in the physical custody of {agency} ________________________ 
who shall contact the undersigned judge for an expedited hearing. The sheriff/officer shall not 
delay the execution of this court order for any reason or permit the situation to arise where the 
nonmoving party is allowed to remove the child(ren) from the jurisdiction of this court. 

Florida Supreme Court Approved Family Law Form 12.941(e), Order to Pick-Up Minor Child(ren) (9/11) 



 
 

 
   

    
     
 

 
     

 
  

 
 

 

    
  

 

         

  

  

  

  

  
 

   
  
  
  
 

 
                                               

 
 

  
 

 
  

          
   

 
 

 

2.	 NEITHER PARTY OR ANYONE AT THEIR DIRECTION, EXCEPT PURSUANT TO THIS ORDER, MAY 
REMOVE THE CHILD(REN) FROM THE JURISDICTION OF THIS COURT PENDING FURTHER 
HEARING. SHOULD THE NONMOVING PARTY IN ANY WAY VIOLATE THE MANDATES OF THIS 
ORDER IN THE PRESENCE OF THE LAW ENFORCEMENT OFFICER, THIS OFFICER IS TO 
IMMEDIATELY ARREST AND INCARCERATE THE OFFENDING PARTY UNTIL SUCH TIME AS THE 
OFFENDING PARTY MAY BE BROUGHT BEFORE THIS COURT FOR FURTHER PROCEEDINGS. 

All sheriffs of the State for Florida are authorized and ORDERED to serve (and/or execute) and 
enforce this order in the daytime or in the nighttime and any day of the week, except as limited by this 
order above. 

Except as limited by the above, if necessary, the sheriff/officer is authorized to take all 
reasonable, necessary, and appropriate measures to effectuate this order.  The sheriff/officer shall not 
delay the execution of this order for any reason or permit the situation to arise where the child(ren) is 
(are) removed from the jurisdiction of this Court before execution of this order. 

The minor child(ren) is (are) identified as follows: 
Name	 Sex Birth date Race Physical Description 

Current location/address of minor child(ren) or of party believed to have possession of the minor 
child(ren): 

DONE AND ORDERED on at _______________________, Florida {date} . 

CIRCUIT JUDGE 

A copy of the {name of document(s)} ________________________________________________ 
was [Choose only one] ( ) mailed ( ) faxed and mailed ( ) hand delivered to the parties listed below 
on {date}______________ by {clerk of the court or designee}___________________________________. 

Petitioner (or his or her attorney) 
Respondent (or his or her attorney) 
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INTERNATIONAL MEDIATION 
 

NANCY ZALUSKY BERG, MINNEAPOLIS, MINNESOTA 
 



International Mediation Fact Pattern 
 
James (James Stewart) is 35 years old, an Irish national and a chemical engineer employed by 
Multinational Corporation (MC) whose principle place of business is in Singapore.  He has been 
climbing the corporate ladder since completing college which has entailed multiple moves and 
frequent international travel. 
 
Katy (Kathy Maddox) is 45 years old, a US citizen and an international family lawyer with 
offices in Washington D.C and London.   
 
Marriage; James and Kathy met in a London coffee shop in 2007 when James helped figure out 
the proper change for her coffee.  James was working at the London office of MC at the time and 
Kathy was attending an IAML conference.  They bumped into each other at the same coffee shop 
two more times during the conference and decided it was destiny.  Both had sacrificed a 
romantic life to build their careers and were now longing to settle down and start a family.  
Kathy was particularly afraid her time to have children was rapidly passing. She had had her 
eggs frozen 10 years earlier and was eager to get started.  James loved the idea of a wife with a 
successful career who would not be dependent upon him.  Blinded by love, they each ignored the 
warning signs during their brief engagement.  They married just 6 months after that fateful day in 
the London coffee shop in Washington D.C. where Kathy’s large extended family resided.  
James was disconnected to his remaining family after the tragic and untimely death of his father.  
They agreed to settle in London where Kathy had small vanity satellite office (one secretary and 
one not terribly bright young lawyer) thinking that she would build her international presence 
there.  Kathy had not told James she opened the London office solely for the prestige of having 
such an office and largely funded it from her personal inheritance.  She was not qualified to 
practice in London and rarely had any business there. 
 
Immediately after the marriage April 22, 2008 Kathy began preparing to become a parent. She 
identified the most family friendly neighborhood in London, Wandsworth. She located and 
obstetrician and potential nanny.  She began looking at schools. She had her frozen eggs shipped 
over from Washington D.C. deciding the best time for conception and delivery in accordance 
with their vacation holiday plans and the availability of the nanny she had selected.  James was 
very busy with his work and loved returning to their beautifully decorated home to find Kathy 
had prepared a sumptuous meal for him, ready whatever time he arrived. 
 
James and Kathy rarely discussed money and never discussed how their financial situation would 
be impacted by children.  James made very good money and just assumed Kathy did as well.  
James, however, managed their bills seeking contribution from Kathy on an equal basis.  Kathy 
was able to contribute though unbeknownst to James on occasion had to supplement her income 
with funds from an inheritance.  



After two miscarriages, Kathy successfully gave birth to a boy, Adrian, in April 2009 and then a 
girl, Alison, in June 2011.  After each birth she suffered post-partum depression but managed 
with the help her medications and the lovely nanny they had hired, Fabiana, from Buenos Aires. 
 
Fabiana was a, frankly, stunning 24 year old woman who hoped to have a career in the theatre.  
James, in particular, appreciated her ability to step in and manage the household when Kathy was 
out of sorts.  Eventually the age difference and Kathy’s struggles with depression wore on James 
and interacting with Fabiana became more critical to his contentment with married life. 
 
After the birth of their children Kathy discovered she had lost her drive to succeed in the London 
legal community and went into her office less and less.  She longed for the support she imagined 
she would have from her family in D.C.  She had nearly depleted her inheritance and worried 
that James would hate her for her failure to have income comparable to his.  She began buying 
things and returning them in order to get cash.  She took cash advances on their credit cards to 
contribute the share James expected from her for the household expenses. 
 
Adding to their struggles was the discovery that Adrian had severe learning disabilities and did 
not qualify for the wonderful school Kathy had selected. Alison was a distant and avoidant child 
who did not enjoy her mother’s touch.  Parenthood was not all it had been cracked up to be for 
Kathy.  James took little interest in the children except if the activity involved Fabiana.  James 
and Kathy argued more often over money and parenting issues.  Finally one night after a 
particularly disastrous dinner in which Adrian knocked over the milk and Alison refused to eat 
the lovely bœuf bourguignon Kathy had spent the day preparing James told her he had never 
really loved her and the marriage was over. 
 
Divorce proceedings commenced thereafter.  James retained the renowned international family 
lawyer, Anne-Marie Hutchinson, who immediately suggested they try to mediate their disputes. 
Kathy meanwhile determined she could not remain in London and would take the children back 
to Washington D.C. where she had family and friends and the remnants of a legal career.  
Without telling James or Fabiana, whom she no longer trusted, her plans she packed up the 
children and returned to her mother’s home in Washington D.C and retained Cheryl Hepfer, past-
president of the IAML to represent her in the divorce. 
 
Angered and surprised that Kathy would take such a step the question of mediating what had 
now become an international child custody dispute James advised Anne-Marie that mediation 
would not likely occur and filed a petition for the return of the children under The Hague 
Convention on the Civil Aspects of International Child Abduction with the United States Central 
Authority. 
 



Fearing the proceedings were rapidly spinning out of control and concerned that unless 
immediate action was taken there would be little hope of a future not racked with conflict for the 
children Anne-Marie contacts Cheryl on her cell phone over the weekend.  Cheryl and Anne-
Marie had developed a close working relationship through the IAML.  Anne-Marie knew that her 
weekend call would not be unwelcomed. 
 
Cheryl and Anne-Marie agreed that they would immediately encourage their clients to consider 
mediation of their disputes; at least the child related ones, as quickly as possible.  Given the 
difference in time the mediation would have to occur at 9 am in Washington D.C. and 2 pm 
London via Skype.  They agreed there would be a mediator present at each site, preferably one 
male and one female, and each from the IAML list of certified international mediators.  James 
selected Lisa Lustigman from Withers in part because of her familiarity with Americans and 
Kathy chose Betty Sandler from Virginia whom she had known since she first became a lawyer. 
 
The lawyers composed a fact sheet for the mediators who then reviewed the fact sheet along with 
The Hague petition.  Two days before the scheduled mediation the mediators spoke and agreed 
on an agenda. 
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